





Questions from the class are encouraged 


So absorbed that they didn’t know the picture was being taken 


Real concentration is needed to learn the insurance business 





TRAINING 
FOR SUCCESS 
AS AN AGENT 


_ = pictures will give you an idea of what 
the new agent will find at the Travelers 
Home Office School for Agents. Real train- 
ing, both in classroom and after hours, is 
necessary because there’s a lot to learn 
about the insurance business. Graduates 
are primed for success. They understand 
the uses of various policy contracts and are 
schooled in underwriting practice and mod- 


ern sales procedure. 


Applications are now being received for 
future classes. If you know of a likely candi- 
date, consult any Manager of a Travelers 


office for full information. 


The Travelers Insurance Company, 


Hartford, Connecticut. 


Burning the midnight oil. Not all the work is done in the classroom! 
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After, of course... 
but better yet— 


BEFORE 


New attorney-friends of C T are some- 
times surprised to learn that the services 
performed for attorneys by The Corpora- 
tion Trust Company, C T Corporation 
System and associated companies are not 
limited to the actual clerical steps in- 
volved in the incorporation and qualifi- 
cation of corporations and to their sub- 
sequent statutory representation. 

The experienced corporation lawyer, of 
course—the old friend of C T—has come 
to depend on C T’s assistance not only in 
those jobs, but also, and the more experi- 
enced he is the truer it holds—he calls in 
C T before even starting to draft his 
papers. 

He knows that in the incorporation of 
a client, for example, if he wishes to 
study the question of the best state for 
incorporation of his client’s particular 
business, or the most suitable capital set- 


up, or the soundest purpose-clauses, or the 
most practicable provisions for manage- 
ment and control, C T will bring him 
extracts (obtained from official sources) 
from the statutes of various states for 
comparison, or copies of charters, by- 
laws, etc., to study. 

Or if before advising a client on the 
subject of its business in any outside 
state he wants fuller information on 
which to base his opinion as to whether 
his client’s transactions will require 
qualification as a foreign corporation in 
that state, C T will furnish him with 
official information and data, obtained 
from official sources, to assist him with 
his conclusions. 

Modern tools for the modern lawyer 
such are C T services, 
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IMPORTANT SHIFTS IN CONSTITUTIONAL 


DOCTRINES 





Term of Supreme Court Just Ended Will Undoubtedly Rank as One of the Most Momentous 


in Its History because of Destruction of Constitutional Limitations on Federal Power and 


Unprecedented Expansion of That Power Over the Everyday Affairs of Individual Citizens— 


Leading Cases Illustrating Recent Shifts in Court’s Position as to Tax on Compensation of 


Federal Judges, the Doctrine of Inter-Governmental Immunity from Taxation, and the Fed- 


eral Power under the Interstate Commerce Clause—Reliance against Exercise of Arbitrary 


Power Must Henceforth be Placed Mainly in the Legislative Department of the Government 


-Speaker Declares Views Are His Own and not to Be Attributed to the Association, etc.* 





Hon. Frank J. HoGANn 
President of the American Bar Association, 1938-39 


HE October, 1938, term of the Supreme Court of 
the United States ended one month and five days 
ago. That term will undoubtedly rank as one of 
the most momentous in the history of the Court. Dur- 
ing it, to borrow the language of Mr. Justice Frank- 
furter in one of his concurring opinions, important 


shifts in constitutional doctrines were “announced after 
a reconstruction in the membership of the Court.” 
It is my purpose to here discuss some of those shifts. 

My subject is controversial. But it is not to be 
avoided for that reason. The views I am about to 


express are my own, and should not be attributed to 
the Association Believing fervently in liberty of 
thought and freedom of speech, demanding these as of 
right, and conceding—yes, insisting—that every person 
in our land is equally entitled to that right, I submit 
my views on what I consider a timely subject. But 
I do so in fullest recognition that many honestly differ 
from my opinion and I candidly admit that I may be 
mistaken and they may be right. 

If it be, as an able commentator lately said, that 
“Recent decisions create an apprehension that the Su- 
preme Court may be surrendering its functions of check- 
ing the arbitrary power of the executive and the legis- 





lative branches of the Government,” then it is of vital 
importance to America’s people to know what that 
surrender means. Americans venerate their judiciary. 


\nd that is as it should be. For from the beginning 
of our government of laws and not of men, the Courts— 
State and Federal—have been the bulwark of liberty 
and our Judges have been, and are, able, impartial, 
fearless and honest men. The very rarity of judicial 
wrongdoing should emphasize the truth of that state- 
ment and repel the thought that a few, a very few, 
unworthies in a period measured by centuries justify 
attacks on Judges. 

I deal today solely with principles. If it be true, 
as I believe it to be, that some recent far-reaching de- 
cisions compel the conclusion that the American people 
must look to the legislature rather than the judiciary 





*Presidential address delivered before the Assembly at 
the Sixty-Second Annual Meeting of the American Bar Asso- 
ciation, Monday, July 10, 1939. 

1. Graves O'Keefe, 83 Adv. Op. 577 (March 27, 1939). 
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for the preservation of those liberties which can be 
preserved only by the observance of limitations upon the 
exercise of power, then certainly the people should have 
knowledge of that fact. If, as I believe, in place of 
judicially enforceable constitutional limitations, we now 
have only self-imposed restraint upon plenary legis- 
lative power, that fact should be brought home to those 
who alone can protect themselves from the ruthless 
exercise of such power. 

These are the considerations which led to the 
adoption of my subject and dictate my treatment of it. 

During the last two terms of the Supreme Court of 
the United States there were several “important shifts 
in constitutional doctrines.” 

Again and again the Court turned aside from what 
had long been looked on as “established” principles of 
constitutional law which, to use the Court’s own reiter- 
ated phrase, had been “settled by repeated decisions of 
this Court.” And there was no subtlety about it. 
Narrow distinctions were not sought; former decisions 
were not merely silently ignored; cases which had 
“settled” “constitutional doctrines” were given direct 
treatment. “Established” principles which we had come 
to regard as part of the warp and woof of the Nation’s 
fundamental law, were liquidated so effectively that, as 
the Court said, they “cannot survive.’ 

As one member of the Court put it, there took 
place “A reversal of a long current of decisions.”* Two 
others pointed out that “a century of precedents’ were 
overruled.* Upon the graves of old constitutional doc 
trines new ones were erected,—monument-like in pres- 
ent appearance but, if history repeats itself, of doubtful 
durability. And history may repeat itself, for Mr. 
Justice Frankfurter tells us that in the Supreme Court 
“dissents have gradually become majority opinions.” 
Granting that, and recognizing that many of the his- 
toric dissents of Holmes and Brandeis have now been 


2. O'Malley v. Woodrough, 83 Adv. Op. 850 (May 22, 
1939). 

3. Frankfurter, J., concurring opinion, Graves v. O’Keefe, 
sufra. 

4. Butler, J., dissenting opinion, Helvering v. Gerhardt, 
304 U.S. 405; 430; Roberts, J., dissenting opinion, James v 
Dravo, 302 U.S. 134, 161. 

5. Graves v. O’Keefe, supra. 
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transferred from the minority to the majority side of the 
Court, the day must come when the future chroniclers 
of our judicial history, in according unstinted praise to 
the rugged sturdiness of McReynolds and Butler, shown 
in their courageous efforts to preserve landmark after 
landmark of the will record that their 
ringing dissents in this day became rules of decision in 
a later generation. 

It is no exaggeration to say that, in several in- 
stances, what were frankly termed “important shifts in 
constitutional doctrines’ were in fact the most devas- 
tating destruction of constitutional limitations upon 
Federal power, and the most unprecedented expansion 
of that power over the every-day affairs of individual 
citizens, witnessed in the century half of the 
existence of the United 


likewise 


law, 


and a 


States 


I 

Alexander Hamilton, observing “that the judiciary 
is beyond comparison the weakest of the three depart- 
ments of power,” added that “The complete independ- 
ence of the courts of justice is peculiarly essential in a 
limited Constitution,” by which, he explained, he meant 
“one which contains certain specified exceptions to the 
legislative authority.” 

For seven more than three score and ten years, it 
was considered “settled” that the express constitutional 
prohibition against diminishing the compensation of 
United States judges could no more be violated in- 
directly than it could be violated directly. Article IIT, 
Section 1, of the Constitution declares 

“The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, 
at stated Times, receive for their Services, a Compensa- 
tion, which shall not be diminished dt their Continu- 
ance in Office.” 


iring 


From civil war days to 1939 it had been held that 
this provision precluded taxation of the salaries of 
judges. In his authoritative work on the Constitution 
of the United States, published in 1889, Mr. Justice 
Miller, speaking of the taxing power of the Federal 
Government, pointed out that the Constitution placed 
several limitations upon that power, some of them being 
implied. And referring to Article III, Section 1, the 
distinguished author said: “It is very clear that when 
Congress . . . levied an income tax, and placed it as well 
upon the salaries of the Judges of the Courts as 
those of other people, that it was a diminution of them 
to just that extent.” 

Hamilton, in pleading for the adoption of the Con- 
stitution in the Federalist, justified the provision I have 
quoted, by saying: 

“Next to permanency in 1othing can contribute 
more to the independence of the judges than a fixed provi 


omee 


sion for their support In the general course of hu 
man nature a power over a man’s subsistence amounts to 
a power over his will; and we can never hope to see real 


the judicial 
ystem which leaves the 


ized in practice the complete separation of 
from the legislative pow¢ 
former dependent for pecuniary resi 


grants of the latter.’ 


im any 
uurces on the occasional 
The first attempt to tax the compensation of Fed- 
eral judges was made in 1862. A statute imposing a 
tax of three per cent on the salaries of civil officers of 
the Government was construed by the revenue officers 
to apply to the compensation of judges. Chief Justice 
Taney, in a letter of protest to the “Secretary of the 
Treasury, expressed the opinion that the tax would 
diminish the compensation of every judge three per 


6. The Federalist, No. 78 
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exten 


it can be diminished to that t 
by the name of a tax, it may in the same way be reduced 
from time to time at the pleasure of the legislature.”’ 


Expressing the view that because all of the judges 


cent, and that “if 


of the Courts of the United States have an interest in 
the question, it could not be decided in a judicial pro 
ceeding without raising questions of propriety, the Chief 
Justice, referring to Section 2 of Article III, said that 


“Language could not be more plain than that used in 
the Constitution,” adding that moreover it is “one o 
its most important and essential provisions.” 

Attorney General Ebenezer Rockwood Hoar, to 
whom the question was referred by the Secretary of 
the Treasury, agreed with the Chief Justice. 
opinion the Attorney General said that a tax upon the 
salary of an officer is “a diminution of the 
tion” paid him.* 

\cting upon the advice of the A 


compensa 








the Secretary of the Treasury, in a stering the 
statute, thereafter exempted the salaries of Federal 
Judges. 

In the celebrated case of Pollock v. Farmers Loan 
and Trust Company Mr. Justice Field, construing one 
of the sections of the Income Tax Act of 1894 as includ- 
ing the compensation of the judges, assigned that 


ground among others for joining in the decision that 
the Act was unconstitutional. Upon the reargument 
of that case, Attorney General Richard Olney, disclaim 
ing that construction, said in his brief: “There has 
never been a doubt since the opinion of Attorney Gen 
eral Hoar that the salaries of the President and judges 
were exempt from taxation by Congress 

The legislature acquiesced in this « 
the Constitution in exempting the salaries of judges in 
the enactment of the first two income tax acts following 
the adoption of the 16th Amendment. But when there 
arose great need for revenue after this country engaged 
in the World War, the Revenue Act of 1918 defined 
gross income to include 


nstruction of 


“in the case of the President 
. . . [and] the Judges of the Supreme and inferior 
courts the compensation received as such.”*® The 
reports of the Congressional Committees having the 
measure in charge indicate that the C was in 
doubt as to the constitutional validity of that provision 
and intended to have the question decided by the 
courts.1' The question was raised and in two cases, 
decided in 1920 and 1925, the Supreme Court held that 
the taxation of the official salaries of Federal judges 
was unconstitutional.!- struck 
down less than two months ago."® 

The student of our constitutional history 
that our highest Court held that— 


ongress 


These decisions were 
will read 


“The power of Congress definitely to fix the compen- 
sation to be received at stated intervals by judges there 
after appointed is clear. It is equally clear, we think, that 
there is no power to tax a judge of a court of the United 


States on account of the salary prescribed for him by 
law.””™* 

7. See 157 U.S. p. 701, for full text Ch. J. Taney’s 
letter. 

8. 13 Op. Atty. Gen. 161, 162 

9. Pollock Farmers’ Loan & Trust 157 U.S. 429, 
604-606 

10. Sec. 213 (a), 40 Stat. 1062 

11. H. Rept. No. 767, 65th Cong., 2d sess., p. 29; Sen 
Rept. No. 617, 65th Cong., 3d sess., p. 6; 56 Cong. Rec., p. 
10370 

12. Evans v. Gore, 253 U.S. 245 (1920); Miles v. Graham 
268 U.S. 501 (1925) 

13. O’Malley v. Woodrough, 83 Adv. Op. 850 (May 22 
1939) 

14. Miles v. Graham (1925) 268 U.S. 5 09 
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But the same student will find that the same Court 
at another time held that Congress clearly has the 
power to impose income taxes on the salaries of Federal 
judges, and that such taxes do not diminish those sal- 
aries “within the prohibition of Article III, Section 1 
of the Constitution.” 

Puzzled, that student, still studying Supreme Court 
decisions, will there read the solemn declaration that 
“as this Court repeatedly has held, the power to tax 
carries with it ‘the power to embarrass and destroy’.”?® 
But, if industrious, he will later find in another opinion 
the statement that ‘““The power to tax is not the power 
to destroy while this Court sits.’’*" 

Continuing further, our student will find that the 
nation’s highest judicial tribunal held that it is “morally 
certain that the discerning statesmen who framed the 
Constitution and were so sedulously bent on securing 
the independence of the judiciary intended to protect 
the compensation of the judges from assault and 
diminution in the name or form of a tax.’””* 

If he still persists, this seeker after knowledge will 
read, in another decision of the same Court, that “to 
suggest” that an income tax on their judicial salaries— 


“makes inroads upon the independence of judges 
is to trivialize the great historic experience on which the 
framers based the safeguards of Article III, Section 1.’ 

Finding the Supreme Court thus arrayed against 
the Supreme Court, inevitably the unfortunate student 
will suffer intense bewilderment. 

Time and time again, the independence of the 
judiciary has been given practical effect in holding 
judicial a ation immune from taxation at the 
hands of the legislature. Taney espoused the principle 
in his patie rated letter to the Secretary of the Treasury. 
The executive and legislative departments for more than 
two-thirds of a century acquiesced in the soundness of 
that principle. The Court expressly declared it. It 
had become deeply imbedded in our constitutional law. 
\ decision of 1939 sweeps it away as trivial. 

Less than two months before the Supreme Court 
decided that a tax on the compensation of judges is 
constitutional, the Court of Appeals of Maryland ex 
pressly held that a State tax on the salaries of State 
judges did diminish their judicial compensation and 
was unconstitutional The highest Court of Maryland 
held that the provision of the State Constitution, similar 
to that of the Federal Constitution, would afford a 
judge no “adequate guarantee” of “preservation of his 


independent position” as part of the judiciary, if the 
legislature “may impose an income tax upon his net 
income from which his salary may not be excluded.” 
Thus did Maryland’s highest Court “trivialize.” “If,” 
continued the Maryland Court, “under the guise of an 
income tax, the salary may be taxed as income, the 
present rate may be increased to any percentage the 
legislature wills. The right of the sovereignty to tax is 

power to consume and to destroy.” Manifestly the 
great Court of the | ree State did not agree with Justice 


Frankfurter that Marshall’s famous phrase, “the power 
to tax involves the power to destroy,” was nothing 
more than “a flourish of rhetoric” which had been 





15. O'Malley v. Woodrough, 83 Adv. Op. (May 22, 
1939 ) 

16. Evans sore, 253 U.S. 245 (1920) 

17. Frankfurter, J., concurring opinion in Graves v. 
O'Keefe, supra, quoting Homes, J., dissent in Panhandle Oil 

v. Knox, 277 U.S. 218, 223 

18 Evans ‘ ré, supra 

19. O’Malley v. Woodrough, supra 


29. Gord, Dennis, 5 A. (2d) 69 (March 29, 1939). 
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“brushed away by one stroke of Mr. Justice Holmes’s 
pen.”** 

Likewise the Supreme Court of North Carolina 
has held that the provision of the North Carolina Con 
stitution, exactly the same as that of the Federal Con- 
stitution, ‘should extend to indirect as well as direct 
legislation,” and that if the legislature “has the power 
to impose a tax of 1 per cent on the official salary of a 
judicial officer, upon the same principle it could lay a 
duty which would cripple, if not completely paralyze, the 
whole system of the administration of justice in State 
tribunals.” And the Court concluded that “the improb 
ability of the non-exercise of the power does not 
affect the principles.”’** 

No great amount of consternation ‘can be stirred 
up by dwelling upon the fact that judges have been held 
to be subject to a general tax to which their fellow 
citizens not in judicial office are subject. But obviously 
to the question, “Why should they not be subjected to 
such a tax?” is the answer “Because the Constitution 
so provides.”” And the Constitution so provides for a 
reason far more important to the people of America 
than is the increase in the revenue which taxes on 
judges’ salaries will yield. The Constitution itself put 
judges in a se parate class, declaring that at stated times 
they shall receive for their services compensation which 
shall not be diminished. And so their salaries are dis 
tinguished from income of others. This was but one 
of the safeguards intended to insure that independence 
of the judiciary which is so vitally essential to our 
system of government. The forbidden diminishing is 
not the least less effective because accomplished by an 
indirect rather than a direct method. The Supreme 
Court of the United States has now said that the Con 
gress can do by indirection what the Constitution says 
shall not be done at all. 

However the political will presently reacts to this 
“shift,” I entertain no doubt that it furnishes cause for 
serious concern to those of us who have been nurtured 
in the tradition that there is nothing so important, so 
essential, and so fine in our governmental system, as a 
completely independent judicial department. 

IT 

Chief among the implied limitations upon the gen 
eral power of taxation were those on which was long 
foundationed the doctrine of inter-governmental im 
munity. After more than a century of recognition by 
statesmen and jurists, this doctrine was greatly impaired 
during the last two terms of the national Supreme 
Court, and, so far as State immunity is concerned, it is 
apparently marked for destruction. 

It is trite to say, particularly to American lawyers, 
that State sovereignty is a constitutional limitation on 
the exercise of Federal power. It is a fundamental 
aspect of our dual form of government. When the 
Constitution was being considered it was manifest that 
the States were unwilling to surrender their sovereignty 
They felt the need of a government stronger than the 
Confederation in certain fields of governmental action 
affecting the States generally, but they refused to dele 
gate to a strong central government unrestrained control 
over their local affairs. They viewed with distrust and 
suspicion the document which was submitted to them 
in 1787, and refused to ratify it until assured that it 
did not involve abdication of their sovereignty. The 


21. Graves v. O'Keefe, 83 Ady. Op. 577 (March 27, 
1939). 

22 Mattes of the Taxation of the Salaries of Tudges, 131 
N.C. 692, 42 S.E. 970. 
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lenth Amendment was adopted in fulfilment of that 
assurance. 
A new Nation was created—a Nation which 1s 


itself sovereign but which is nevertheless composed of 
sovereign States. A new government was organized 

a government of government 
prohibited from exercising powers other than those 
enumerated. The Constitution provided for this dual 
sovereignty. In recognition of it, early in our history 
it was held, first, that no State could constitutionally 
impose a tax upon a government instrumentality of the 
United States ; that no State could constitu 
tionally tax the emoluments of any office of the Govern 
ment of the United States; and this was—and very re 
cently—extended to salaries of officers and employees 
of any and all instrumentalities utilized to perform any 
governmental function; third, that the Government of 
the United States was equally 


enumerated powers, a 


1 
second, 


and I emphasize “was” 
powerless to tax a sovereign State, its instrumentalities 
for governmental activities, or the 
their officers or employees 

Gone is that doctrine so tat 
the States from taxing the official compensation of any 
Federal officer or employee residing within their terri- 
torial limits; or, prohibits the Federal 
Government from taxing the official salary of any and 
every State officer—from Governor and members of the 
legislature to State House janitor; from Chief Justice 
to bailiff. In this legal field we have been a nation of 
Rip Van Winkles, newly awakened to learn “that the 
United States has always had the power to tax salaries 
of State officers and employees and that similarly free 
have been the States to tax salaries of officers and em 
ployees of the United States.’”” 

The doctrine that there is an implied limitation 
on the power of either a State or the National Govern 
ment to tax the other, or its instrumentalities, stems 
from McCulloch v. Maryland.2* And until 1938 that 
doctrine was construed to deprive either government 
of power to tax the official salaries of officers and em 
ployees of the other. 

In 1842 the Supreme Court held that where tax 
ation by a State acts upon the emoluments of an office 
used by the United States as a means to execute their 


salaries of its, or 


first, as it prohibited 


second. as it 


sovereign power, such taxation is beyond the constitu 
tional power of the State. Taxation, said the Court, is 
a right “essential government; an 
incident of sovereignty But in our system there are 
limitations upon that right.” One of these limitations 
comes into operation, the Court continued, “when taxa 
tion by a State acts upon the instruments, emoluments, 
and which the United States may use and 
employ as necessary and proper means to execute their 


to the existence of 


pers¢ ms, 


sovereign powers 

“The compensation of an United 
States is fixed by a law Does 
not a tax then by a State upon the office, diminishing 
the recompense, conflict the law of the United 
States, which secures it to the officer in its entireness ? 
It certainly has such an effect,” concluded the Court, 
“and any law of a State imposing such a tax cannot 
be constitutional.’”’ That was the decision in Dobbins v. 
the Commtssioners of Erie County,*® and the tax in- 
volved was on the salary of a captain of a United States 
Revenue Cutter. 


officer of the 


made by Congress 


+1 
witn 


23 3utler, J., dissenting in Graves v. O’Keefe, 83 Adv 
Op. 577. 

24. 4 Wheat. 316 (1819 See Helvertr \ erhardt 
204 U.S. 405 (1938) 

25. 41 U.S. (16 Peters) 435 (1842) 
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That there was no distinction in this respect in the 


taxing powers of the two sovereignties was made cleat 
by the Supreme Court in 1871, in Collector v. Day,” 
a case which, as the Court put it, presented “the ques- 
tion whether or not it is competent for Congress, under 
the Constitution of the United States, to impose a tax 
upon the salary of a judicial officer of a State,’ and in 
which it held explicitly that it was not within the 
constitutional power of the Congress to impose such a 
tax. 

We find in 


clear statement: 


the opinion in Collector v. Day this 


“The exemption of the [State] officer from taxation 
by the general government stands upon as solid ground, 
and are maintained by principles and reasons as cogent as 
those which led to the exemption of the Federal officer in 
Dobbins v. the Commissioners of Erie Co. from taxation by 


the State; for, in this respect, that is, in respect to the re 
served powers, the State is as sovereign and independent 
as the general government. And if the means and instru- 
mentalities employed by that government to carry into 


operation the power granted to it are, necessarily, and for 
the sake of self-preservation, exempt from taxation by the 
States, why are not those of the States depending upon 
their reserved powers, for like reasor equally exempt 





existence in 
It is admitted 


from Federal taxation? Their unimpaired 


the one case is as essential as in the other 








that there is no express provision in the Constitution that 
prohibits the general government from taxing the means 
and instrumentalities of the States, nor there any pro 


and instrumen 
the exemption 


hibiting the States from taxing the m« 

talities of that government. In both cass 
rests upon necessary implication, and is upheld by the 
great law of self-preservation; as any government, whose 
means employed in conducting its operations, if subject to 
the control of another and distinct government, can exist 
only at the mercy of that government. Of what avail are 
these means if another power may tax them at discretion?” 

Thus we see that in these historic cases, which as 
time went on became recognized as constitutional land- 
marks, the reasoning was that if the was not 
limited, as the Court held it to be by necessary implica- 
tion from the very nature of our federated system, the 
States, on the one hand, and the Government of the 
United States on the other, “might impose taxation to 
an extent that would impair, if not wholly defeat, the 
operations of the” respective sovereignties when acting 
in their appropriate spheres. And this was held to be 
clear because, as stated by Chief Justice Marshall in 
Weston v. the City of Charleston," “If the right to 
impose the tax exists, it is a right which in its nature 
acknowledges no limits. It may be carried to any 
extent within the jurisdiction of the” sovereignty which 
imposes it. 

As late as 1937 the doctrines of the Dobbins and 
the Day cases were expressly reaffirmed by the Court 
in which they had been announced. No one could have 
predicted then that they had but two years longer to 
live. 

In 1937 there came to the Supreme Court from 
New York the case of Rogers v. Graves.** Rogers was 
employed as general counsel of the Panama Railroad 
Company. He resided in the State of New York. The 
taxing authority of that State held he was liable to pay 
a State income tax on his salary as such general counsel 
The Appellate Division of the New York Supreme 
Court and the Court of Appeals of that State upheld 
the imposition of the tax. The Supreme Court of the 


power 


26. 78 U.S. (11 Wallace) 113 
27. 2 Peters, 449 (1829) 
28 2909 U.S. 401 (1937) 
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United States, holding that the Panama Railroad Com- 
pany is a government instrumentality of the United 
States, reversed the New York Court, and, citing the 
Dobbins and Day cases, said that “The rule is well 
established” that a State is “without authority to tax 
the instruments, or compensation of persons, which the 
United States may use and employ as necessary and 
proper means to execute its sovereign power.” <A few 
vears earlier, the Court had had occasion to restate 
the reasons for that “well established” rule, and so in 
Rogers v. Graves it was content to say that “the reasons 
upon which it is based and the authorities sustaining it 
have been so recently reviewed by this Court [in] 
Indian Motorcycle Co. v. United States*® . . . that 
further discussion is unnecessary.” There was no 
dissent in Rogers Graves. 

But scarcely two years went by before that “well 
established” rule was said never to have had any reason 
for existence 

One O’Keefe was counsel for the Home Owners’ 
Loan Corporation, a Federal Government instrumen- 
tality. He too resided in New York. He too had been 
called upon to pay a State income tax on his official 
salary. He too had appealed to the New York courts. 
Meantime the Rogers case had been decided and 
O’Keefe’s claim to immunity from the State income 
tax on the salary he received from the Federal Govern- 
ment was upheld by the New York Courts. The case 
then reached the Supreme Court. The time was ripe 
for what one of the Justices had referred to as “revision 
of the doctrine of implied immunities declared in earlier 
decisions.” And so in 1939, though the Court said 
that the Home Owners’ Loan Corporation was an in- 
strumentality of the United States, and that no dis- 
tinction was to be made between officers and employees 
of such an instrumentality and those directly employed 
by the United States Government, it held that O’Keefe’s 
official salary was subject to State income taxes." It 
being impossible to reconcile Rogers v. Graves with 
Graves v. O’Keefe, the Court repudiated its decision of 
but two years earlier. Strangely enough, two Supreme 
Court Justices concurred in both of these utterly irre- 
concilable decisions, and it is of interest to note that the 
1937 decision upholding the constitutional immunity 
was concurred in by Justices Brandeis and Cardozo. 


Here then we have a constitutional doctrine, held 
and upheld for nearly a century of our national exis- 
tence. Here then we have a rule which as lately as 
1937 the Supreme Court deemed to be well established 
and based upon reasoning and authority so familiar that 
discussion of it was unnecessary. And in 1939 the 


Supreme Court said that there existed no sound reason 
for any such rule In 1937 the Court said, “The rule 
d.”’ In 1939 the Court said that the 
rule itself does not exist Dobbins v. Erie County, 
in the ninety-seventh year of its age, was killed in the 


itself is not deni 


house of its fathers Rogers v. Graves, the tender 
infant of two years, was strangled in the very room 
in which it had been born. Thus came the shift from 
the doctrine that a State cannot constitutionally tax 


the emoluments of any Federal office to the doctrine 
that a State can most certainly tax the emoluments of 
all Federal offices 

What of the companion rule that the Federal Gov- 
ernment could not constitutionally tax salaries of State 





officers and employees? That was established in the 
29. 283 U.S. 570, 575, et seg 
30. Stone, J., concurring opinion in Brush v. Commis 
ner, 300 U.S 52, 374 (1937) 
1 Gra ’Keefe, 83 Adv. Op. 577 (1939) 


case of Collector v. Day, wherein was involved the 
attempted imposition of a Federal income tax on the 
salary of a judge of a State court. It lived to a 
respectable age, though it slightly missed three score 
years and ten. Collector v. Day was decided in 1871. 
In 1937, the Supreme Court expressly reaffirmed it, 
holding, in Brush v. Commissioner,** that the salary of 
the chief engineer of New York City’s Bureau of Water 
Supply was immune from Federal taxation because the 
water system was conducted in the exercise of the City’s 
governmental function, and the City was a subdivision 
of the State. That was in March of 1937. In May oi 
1938, the Brush case was overruled by Helvering v 
Gerhardt.** 

Gerhardt was an employee of the Port of New 
York Authority, an instrumentality of the States of 
New York and New Jersey, performing public func 
tions for them. The United States Board of Tax 
Appeals, following the long established doctrine appli 
cable to such a case, ruled that the compensation re 
ceived by the Authority’s employees was exempt from 
Federal income tax. The Circuit Court of Appeals, 
applying what in that Court was controlling authority, 
affirmed the Board of Tax Appeals, and did so on the 
authority, among others, of the recent cases of Brush v. 
Commissioner, and Rogers v. Graves, both decided in 
1937. In 1938 the Supreme Court reversed the Board 
and the Court of Appeals, and for the first time held 
that the Federal Government may constitutionally tax 
the compensation paid by States to their officers and 
employees. 

In the same cemetery side by side you will find the 
graves of eight Supreme Court cases** which for years 
upheld the doctrine of intergovernmental tax immunity 
as a constitutional incident to our system of dual sov 
ereignties. I had almost said you will find their 
remains, but naught remains of any of them. They did 
not expire unnoticed. They were killed deliberately, 
one by one, and the name of each was called at the 
execution. 

What caused this overruling of a century of 
precedents ? 

The Court’s answer to that question is “the ex 
panding needs of State and Nation.”** 

And now for a venture into prophecy. What 
further may be expected as a result of the nullifving, 
in substantial respects, of this doctrine? On March 
27th of this year, Mr. Justice Butler was of opinion 
that——— 


. safely it may be said that presently marked for 
destruction is the doctrine of reciprocal immunity that by 
recent decisions here has been so much impaired.’”™ 

The import of this becomes clear when we recall 
that the Court has emphasized the “clear distinction 
between the extent of the power of a State to tax” 
instrumentalities of the National Government and the 


32, 300 U.S. 352. 
33. 304 U.S. 405. 
34. Dobbins v. Erie County, 16 Pet. 435 (1842); Colle 


tor v. Day, 11 Wall. 113 (1871); Gillespie v. Oklahoma, 257 
U.S. 501 (1927); Panhandle Oil Co. v. Knox, 277 U.S. 218 
(1928) ; Indian Motorcycle Co. v. U. S., 283 U.S. 570 (1931) ; 
Burnet v. Coronado Oil & Gas Co., 285 U.S. 393 (1932): 
Rogers v. Graves, 299 U.S. 401 (1937); Brush v. Comm. 300 
U.S. 352 (1937). In a nearby hospital lies McCulloch v. Mary 
land, 4 Wheat. 316 (1819), still surviving but badly wounded. 

35. Helvering v. Mountain Producers Corporation, 303 
U.S. 376, decided March 7, 1938, expressly overruling Gillespie 
v. Oklahoma, 257 U.S. 501, and Burnet v. Coronado Oil ¢ 
Gas Co., 285 U.S. 393. 

36. Graves v. O’Keefe, supra, 83 Adv. Op. 577, conclud 
ing words of dissenting opinion. 
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power of the latter “to tax State instrumentalities.” 
Factors of importance, we are 
in considering the immunity of Federal instrumentali- 
ties from State taxation “which are lacking in the case 
of a claimed immunity of State instruments from 
Federal taxation.”” And when this emphasis is con- 
sidered in the light of the reasons now given for holding 
that the salaries of any and all State officials are subject 
to the Federal income tax, the conclusion is inescapable 
ift,” interest on 


reminded, are present 


that, unless there is another “sl State 
county and municipal bonds, issued to enable States and 
their political subdivisions to exercise their local govern 
mental functions, are includible within income taxable 
by the Federal Government unless expressly excepted 
therefrom by the provisions of the taxing acts. 

The Supreme Court has now said that the theory 
that a tax on income is legally or economically a tax on 
its source is no longer tenable In holding that the 
salary paid by a State to its officers is taxable under 
the Federal income tax acts, the Court said that the 
tax laid on their salaries and paid by them could not 
be said to affect or burden the State; when the tax is 
laid, said the Court, it is not upon the State’s money, 
but upon money which then belongs to the individual 
Manitestly, all of this is as applicable to interest re- 
ceived by owners of bonds issued by the State as it is 
to salaries received by their officials. In the one case 
the sovereign pays for the services of men; in the other, 
for the services of money. The Supreme Court in the 
Gerhardt case said that salaries of State officers should 
not be immune from income taxes even though such 
taxation would increase the cost of State government. 
This, of course, has equal applicability to one result to 
be expected to follow taxing interest on State bonds. 
It has long been recognized that such a tax would 
necessarily burden the borrowing power of the States. 

In adverting to tl 


the distinction between the power 
of the Federal Government to tax State instrumentali 
ties and of the States to tax instrumentalities of t 
National Government, las pointed out that 
the States and the people of the State are represented 
in the Congress of the United States so that “in laying 
a federal tax on State instrumentalities the people of 
the States, acting through their representatives” in Con 
gress “are laying a tax on their own institutions and 
consequently are subject to political restraints which 
can be counted on to prevent abuse.’ 

That Congress may, reasoning of these 
recent decisions, tax State, county and municipal bonds 


i¢ 


te 
the Court 
1 


under the 


presently outstanding, as well as those hereafter issued, 
if the Congress sees fit to do so, seems now indubitable, 


barring always the possibility of still further shifts. The 
constitutional inhibition against the enactment of laws 
impairing the obligations of contracts expressly applies 
only to the States. This provision aside, no one familiar 
with the Gold ( seriously contend that, 
if they are neither overruled nor ignored, Federal legis 
lation impairing or repudiating contracts will be held 
invalid, however sl 

In effect the said: “Let the 
people of the States look to those they send to represent 
them in the Congress.” It is patent that it is for the 
people to say whether the impairment of the borrowing 
power of their States, their Counties, and their Cities, 
or the tremendous increase in the cost of money needed 
for local purposes, is of less importance to them than 
is (1) the satisfaction of subjecting those who own 
their bonds to taxes on the interest paid thereon, ot 
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(2) the assistance, if any, which the 


from such taxes may give to “the expanding 
State and Nation.” 

Some, including Patrick Henry, who in the State 
Conventions opposed the adoption of tl 


ue derived 


needs ol 


he Constitution 
because of the likelihood that the taxing power therein 
conferred would be construed to be as extensive as the 
Supreme Court now says it is, were met with protests, 
voiced in Virginia by Madison and in York by 
Hamilton, that it was unthinkable that the Congress in 
lenry phrased 
soul 


New 


exercising the tax power would have, as 
it, “an unlimited, 
of the” States 

If any one now thinks that Henry was merely using 
a flourish of rhetoric, let him study Gerhardt v. Helver- 
ing. If Mr. Hamilton or Mr. Madison or Mr. Jay, 
whose pens in the Federalist papers and whose voices 
in conventions contributed so much to the acceptance 
by the States of the offered Constitution, had said to 
the State “If you adopt this Constitution 
the time will come when the general government to be 


unbounded command over the 


conventions: 


organized under it will have power to take from your 
pay him from 
chief ex- 
you pay 
f your 
compensa 


governor as a tax one-half of what you 
your State treasury for his services as your 
ecutive, to take a percentage of every dollar 
from your public treasury to the met 

legislature, to subject to a Federal tax the 
tion paid by you to the judges of you state 
if such statements had been believed by the 
of the Constitution and frankly made to the 


nbers or 


Courts” 
advocates 


State con- 


ventions, no student of American history can doubt 
that the Constitution as we know it would never have 
been adopted. Yet the Supreme Court says that that 


to the Govern- 


Constitution gave precisely that power 
Government's 


ment of the United States; that that 
taxing power is supreme; that the only limit upon its 
application to the States and their instru 
mentalities is to be found in the will of the Congress 


IT] 


sovereign 


Of far greater immediate eftect ul lose pro 
duced by the shifts thus far discussed are the present 
day results of the unprecedented expansion of Federal 
power under the Interstate Commerce Clause. In this 


field, the Court during the last term repeatedly dis- 


regarded established precedents, thoug some cases 
its overruling of its own prior decisions followed so 
speedily upon their promulgation as to justify the view 
that they had not aged sufficiently to have acquired 
the dignity of precedents. Plainly the Court has over 
ruled its recent decision in the NRA, AAA, and 
the Guffey Coal Act*® cases. Before the AAA decision 
could become a precedent it had become a relic 

( 


In the period of one year, four Circuit Courts of 


Appeals and six District Courts handed down decisions 
based squarely on the authority of the Schechter and 
Carter cases, only to be reversed for having done what 
these Supreme Court decisions bound them to do.*! 

An examination of decisions of the great Court, 


relating to that one clause of the Constitution which in 
simple language granted to the Congress the power “to 
regulate commerce 
leads to the reflection that it is indeed 
that one so short provision of the Constitution 


among the several States,” 
extraordinary 
could 
be subjected to such diverse construction 

Such an examination would disclose tl 


at in 1935 
38. Schechter v. United States, 295 S. 495 (1935 
39. Butler v. United States, 297 U.S. 1 (1936 
40. Carter v. Carter Coal Co., 298 U.S. 238 (1936) 


41. See 301 U.S. 76 for the ten C.C.A d D.C. cases 
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the Court held that Congress has no power to regulate 
wages and hours of labor in a local business, although 
a large percentage of the commodity handled by the 
company involved came from without the State where 
its business was conducted ;** whereas in 1939 the same 
Court held that Congress did have power to regulate 
labor relations where the employer was a local manu- 
facturer who neither bought the raw materials nor sold 
the finished products in States other than that in which 
his factory was located, or at all.’ 

In 1936 the Court decided in the Carter Coal case** 
that the Guffey Coal Act was unconstitutional because 
it attempted to provide for the regulation of wages and 


hours of men mining coal, which, held the Court, con- 
cerned production and not commerce. In that case the 
coal mined was sold to those who did operate in inter- 


state commerce. In 1939 the Court held that utility 
companies serving consumers in a local area within a 
single State were subject to the Wagner*® Act because 
some of their customers were themselves engaged in 
interstate commerce, and therefore labor trouble in the 
entirely intrastate business of such utilities might affect 
interstate commerce carried on by others. Here again 
is revealed a far-reaching shift in constitutional doctrine. 

The word “commerce” and the phrase “among the 
several States’ were long recognized as limiting the 
powers granted by the clause containing them. That 
view seems to have joined the procession of precedents 
to the graveyard. That which had been repeatedly held 
not to be commerce has now been declared to be sub- 
ject to direct control under an authority to regulate 
commerce. Activities often held not to affect interstate 
commerce to such an extent as to bring them under 
Federal control have now been held, even .in cases of 
palpable insignificance, to so directly affect and impede 
interstate commerce as to be within the Federal power. 

The lawyer today must needs rub his eyes when 
he reads that the Nation’s highest judicial tribunal had 
solemnly declared that no distinction is clearer “than 
that between manufacture and commerce.” “Manufac- 
ture,” said that Court, “is transformation—the fashion- 
ing of raw materials into a change of form for use. The 
functions of commerce are different. The buying and 
selling and the transportation incidental thereto con- 
stitute commerce; and the regulation of commerce in 
the constitutional sense embraces the regulation at 
least of such transportation. . . . If it be held that 
the term includes the regulation of all such manufac- 
tures as are intended to be the subject of commercial 
transactions in the future, it is impossible to deny that 
it would also include all productive industries that con- 
template the same thing. The result would be that 
Congress would be invested, to the exclusion of the 
States, with the power to regulate, not only manufac- 
tures, but also agriculture, horticulture, stock raising, 
domestic fisheries, mining—in short, every branch of 
human industry.’’*® 

Kidd v. Pearson, in which that language was used, 
has been cited more than a hundred times by the Su- 
preme Court and the other Federal Courts. Keeping 
that language in mind, let us look at the decision in the 
Fainblatt case, handed down April 17, 1939.47 Fain- 
blatt was engaged in Somerville, New Jersey, in oper- 








42. Schechter v. United States, 295 U.S. 495. 

43. N.L.R.B. v. Fainblatt, 83 Adv. Op. 646. 

44. Carter v. Carter Coal Co., 298 U.S. 238. 

45. Consolidated Edison Co. v. N.L.R.B., 83 Adv. Op. 
131. 

46. Kidd v. Pearson, 128 U.S. 1 (1888). 

47. National Labor Relations Board v. Fainblatt, 83 Adv. 
Op. 646 (April 17, 1939) 
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ating what is known as a contract shop in which wear- 
ing apparel was manufactured. The goods to be manu- 
factured were sent by their owner in New York to 
Fainblatt at Somerville, were there manufactured into 
clothing, and were there, in their completed state, de- 
livered to their owner’s representative, who sent them 
to New York. The Circuit Court of Appeals had de- 
nied the application of the National Labor Relations 
Act to that situation because, as it held, Fainblatt was 
not engaged in interstate commerce and had no title 
or interest in the raw materials or finished products 
which moved to and from his workshop. All that he or 
his employees did was confined to a small local factory. 
But the majority of the Supreme Court, holding that 
Fainblatt was subject to the provisions of NLRA, 
brushed aside the once settled distinction, and declared 
it to be utterly unimportant that neither employer nor 
employees were themselves engaged in commerce, and 
added that of no significance was the insignificant vol- 
ume of business involved unless, indeed, it descended 
to the point “to which courts would apply the maxim 
de minimis.” 

This case was similar to the Consolidated Edison* 
case in that neither the employers nor the employees 
were engaged in interstate commerce, but differed from 
that case in that in the Fainblatt case the employers 
neither bought nor sold anything. Also, the case in- 
volved only a small local manufacturing establishment, 
the products of which, when shipped by others to other 
States, constituted but a small part of interstate com- 
merce. The Supreme Court had hitherto said that the 
result of such a doctrine “would be that Congress would 
be invested, to the exclusion of the States, with the 
power to regulate, not only manufactures, but also 
agriculture . . . stock raising, mining,—in short, every 
branch of human industry,” for, said the Court, there 
is not “one of them that does not contemplate, more or 
less clearly, an interstate or foreign market.” Yet now 
the Congress is invested with precisely that almost un- 
limited power, and is held to have exercised it in exist- 
ing statutes. 

Again and again the Court had held that the fact 
that the activity was one which did contemplate an in- 
terstate or foreign market did not bring it within the 
Federal regulatory power.*® It now announces the 
exact contrary. Repeatedly the Court had said that if 
there was vested in Congress under the Commerce 
Clause such a power as is now held to be vested in 
Congress under that clause, “it would follow as an 
inevitable result that the duty would devolve on Con- 
gress to regulate all those delicate, multiform, and 
vital interests—interests which in their nature are and 
must be local in all the details of their management.”*° 
Such power in the Federal Government the Court had 
held was unthinkable. Such power in the Federal Gov 
ernment the Court now holds is undeniable. 

The now expanded power is not limited to any 
one line of industry. For a long time it was settled 
that production on the farm no more constituted com- 
merce than did manufacture in the factory. And as 
late as 1936 the Supreme Court held the original AAA 
unconstitutional, because the Federal Government was 
without power to control farm production. The statu- 
tory plan there sought to be enforced was found re- 
pugnant to the Tenth Amendment. The scheme to 
control farm production in that Act was devised and 
put in effect under guise of exertion of the power to 
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tax. The Court held that tax to be but the means to 
an unconstitutional end. Congress in the Agricultural 
Adjustment Act of 1938 reenacted portions of the in 
validated act and adopted the simple expedient of saying 
that the thing to be controlled was marketing, although 
the undisguised intent was patently to control produc 
tion, and the effect of the Act is to do exactly that. In 
other words, once again the pretext of the exertion of 
powers which are constitutionally granted was resorted 
to as the means to an unconstitutional end 

In Mulford v. Smith,"' decided April 17, 1939, 
the Supreme Court sustained marketing quotas for 
tobacco under the AAA of 1938, which in view of the 
1936 decision invalidating the original AAA must be 
considered as another important shift in constitutional 
doctrine. This last decision established a new principle 
of constitutional law in that it sanctioned Federal con- 
trol of production by means of marketing regulations 
which regulations, the Court held, may extend to pro- 
hibition. The portion of the statute involved in the 
Mulford case provided marketing quotas for flue-cured 
tobacco. The majority of the Court, stressing this fact, 
said that the statute does not “purport” to control 
production. The persons affected, who brought the 
suit, were producers of flue-cured tobacco; in pro- 
viding marketing quotas, under the Act, “The quota is 
to be apportioned to the farms on which tobacco is 
grown.” By the Act “it is directed that the quota is to 
be first apportioned among the states based on the total 
quantity of tobacco produced in each state” during a 
prescribed period ; the figures to be used are exclusively 
those of “production” related to acreage. “The Act 
provides for the apportionment of the state allotment 
amongst the farms which produced tobacco.” Certain 
adjustments in quotas are provided for, but “A limit 
is fixed below which the adjustment may not reduce 
the production of a given farm. Allotment to new 
tobacco farms is to be made on a slightly different 
basis.” The Act “provides that if tobacco in excess of 
the quota for the farm on which the tobacco is produced 
is marketed through a warehouseman,” then heavy 
penalties shall be incurred which ultimately must be 
paid by the “producer.”’ 

I have here quoted from the Act of Congress and 
the Court’s opinion in the Mulford case, and wherever 
I have used the word “production” or “producer” or 
“farm” that word is a quotation and not any attempt of 
mine to supply terms. And the Supreme Court in terms 
held, in upholding such an Act as a valid Federal regu- 
lation of interstate commerce, that it did “not purport 
to control production.” It was by this legislative jug- 
gling of words, the substitution of “marketing” for 
“producing,” without the slightest change in substance, 
that brought about a decision of the high Court which 
places production on the farms of America under the 
control, not only of the Federal Government, but of an 
officer of the executive department of that Government, 
with ruinous penalties laid upon the farmer who dares 
ignore Washington’s edicts. 

Certainly no one who considers the doctrine of the 
Fainblatt and like cases in the industrial field, and the 
Mulford and like cases in the agricultural field, can 
question the assertion that new significance has been 
given to the Commerce Clause of the Constitution as 
a source of the police power of the Federal Govern- 
ment. In those decisions we find that for the first time 
in our history the power to regulate interstate com- 
merce has now been extended to regulation of pro- 





51. 83 Adv. Op. 628 


duction; that for the principle that the effect of local 
activities on interstate commerce, to justify Federal 
regulation, must be direct and substantial, has been 
substituted the rule that any one engaged in an intra 
state activity, even if it be not commerce, is subject to 
Federal regulation if those activities might have any 
possible effect on interstate commerce, however indirect, 
however remote, however unsubstantial—provided only 
the rule de minimis is not applicable 

I am not here greatly concerned with the impair 
ment of the doctrine of State rights, the intrusion into 
their sovereignty, or the exclusion from their spheres 
of the control of the multiform activities, “which in 
their nature are and must be local in all the details of 
their successful management.” To one side may be laid 
the question as to whether or not business (and within 
that term I include manufacturing, agriculture, mining, 
and all productive industry) would, if left to the hitherto 
recognized broad regulatory powers of the State Gov 
ernments, be hampered by the numerous newly devised 
shackles upon liberty. What I stress here is the tre- 
mendous enlargement of Federal power by the mere 
shifting by the judiciary away from long established 
constitutional doctrines to newly announced constitu- 
tional concepts. I emphasize this, irrespective of the 
corresponding curtailment of the independence reserved 
to the States and the serious impairment of their re- 
spective control over local affairs. The outstanding 
point is that by recent judicial construction the power 
to regulate interstate commerce has brought within the 
ambit of Federal control most if not all activities of 
the Nation. Under that once limited grant of power, 
as now newly interpreted, Congress may, to such extent 
as it deems proper, regulate wages, hours, output, 
prices ; the quantity of innumerable products ; the wages 
that may be received for, and the hours that may be 
worked in, producing them; the prices which may be 
charged by their owners for them; provided and only 
provided that any part of them is intended to pass 
beyond State lines, or that any part of them, or the 
materials used in producing them, once crossed State 
lines. Producers of potatoes in Maine, peanuts in Vir- 
ginia, cotton in South Carolina, cane sugar in Louisiana, 
wheat in Kansas, corn in Iowa, tobacco in North Caro- 
lina, and Connecticut, peaches in Georgia, oranges in 
California, and thousands of small local enterprises 
everywhere, become subject to national direction, regu- 
lation, control, prohibition. The principle can be applied 
to petroleum produced in California, Louisiana, Okla- 
homa and Texas; to metals mined in Colorado and 
Montana. The price of privately owned milk produced 
in one county, from a cow born and raised therein, that 
had never strayed from her native heath, drunk by a 
local resident, can be fixed by the Secretary of Agricul- 
ture of the United States merely because other milk 
produced and sold in the county is sent to other states 

It is to this expansion of the power of a general 
government over practically every branch of human in- 
dustry that I direct attention, in the hope that my feeble 
voice may contribute to its recognition by the people 
whose liberties are involved in the exercise of such 
power. 


IV 
Those who think lightly of shifts in constitutional 
doctrines must think lightly also of the importance of 
knowing what the law is. Is it to be a movable thing, 
changing and changeable after each reconstruction in 
the membership of courts? Is it to vary with the shift- 
ing currents of the political will? Or is to be something 
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and protect against the arbitrary 
jorities is the reason for setting 
tion, equally vital in the limitati: 
power it grants. 

The new concept seems to be 
less labor to seek to amend the ¢ 
method provided in the Constitution. 
when by adopting new interpretations the 
can be accomplished : 


up a 


that it would be use- 
onstitution in the 
Why amend 
same end 


Such in this day seems to be 
the theory and the practice 
VI 

Kor more than five generations the people of Amer- 


ica have looked with unshaken and unshakable con 
fidence upon American Courts as temples of justice 
Happily it may be said that nothing has occurred to 
diminish that confidence in litigation between citizen 
and citizen, or in those cases which involve individual 
liberty intended to be protected by the specific and 
sacred guarantees of the Bill of Rights. The adminis- 
tration of justice according to law in controversies be 
tween man and man goes forward as steadily today as 
at any time in the Our Federal and 
State judiciary still vigilantly uphold freedom of speech, 
press, and worship; the right of peaceable assembly ; 
the right to have one’s home 
right to be free from unreasonable searches and seizures ; 
the right to trial by jury when life, liberty or property 
is involved, to be represented counsel, to have per- 
sonal liberty guarded in those vital respects that are 
so dear to a society of free-born men. This indeed is re- 
assuring. 

But may there not 
growing disposition to adapt the 
and economic conditions, thes 
dom gathered from experienc next be 
or destroyed? Can a government which may arbitrarily 
control the individual's freedom be relied on 
permanently to keep safe his civil and political liberties? 


history of courts. 


eated as his castle; the 


fear that with a steadily 

law to changing social 
barriers erected by wis- 
weakened 


aris 


may 


economic 


VII 


The conclusion to be drawn from all of this may, I 
think, be stated simply: It is that reliance against the 
exercise of arbitrary power must be placed by the 
people henceforth in the legislative rather than in the 
judicial department of the National Government. 

The framers of the Constitution and the people 
who adopted it contemplated that the legislative branch 
of the Government of the United States should be 
powerful, and anticipated that it would be wise. Even 
so, they carefully guarded and plainly limited its powers. 
The guards have been let down, many of the limits 
have been obliterated. The people of the United States 
should know this, and, so nag give increasing at- 
tention to the ability and stability, the courage and the 
independence of the men and women sent to the halls 


of our national legislature. There rest now America’s 
hopes. Freed is the Congress, by the action of the 
Supreme Court, from all but a very few constitutional 


fetters on its exercise of power. Legislative inde 
pendence and legislative wisdom are’ America’s almost 
reliance for the continuance of that security of 
the blessings of liberty for which the Constitution was 
framed and the Government of the United States of 
America created. 
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On or before February 15. 1940 
Amount of Priz 

Three Thousand Dollars 
Eligibility: 

Contest will be open to all members « t the Asso 
ciation in good standing, ex ept previous winners, 
members of the Board of Governors. officers and em 
ployees of the Association. 

No essay will be accepted unles pre pared for this 
contest and not previously published. Each entryman 
will be required to assign to the Association all right 
title and interest in the essay submitted and the copy 


right thereof. 

An essay shall be restricted to six th usand words, 
including quoted matter and citations in the text 
notes or notes 


following the essay will not be in luded 


in the computation of the number of words. but ex 
cessive documentation in notes mav be penalized by 
the judges of the contest Clearness and brevity of 
expression and the absence of iteration or undue pro 
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Anyone wishing to enter the contest shall com 
municate promptly with Executive Secretary, Amer- 
ican Bar Association, 1140 North Dearborn Street, 


Chicago, Illinois, who will furnis} ther information 


and instructions. 


ARTICLES IN THE JOl 


As it is the policy of the JourNaL to 
within practicable limits of space, a forum for the 
expression of the views of members of the 
on matters of importance to the profession and the 
public, and as a wide range of opinion elicits a repre 
sentative expression of the varying views, the Associa 
tion and the Board of Editors of its JournAL assume 
no responsibility for the views stated in signed articles, 
beyond expressing by the fact of publication a judg- 
ment that the contents of the article merit consideration 


provide, 
free 
1ssociation 


by our readers. 


Editorially JOURNAL supports the policies and 
objectives of the genes ition as from time to time duly 
determined. The views expressed are not necessarily 
those of each member of the Board of Editors. 
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ANNUAL MEETING IS COLMINATION OF NOTABLE 
YEAR OF ACTIVITY AND GROWTH 





President Hogan’s Address Poses Fundamental Questions as to American System of Govern- 


ment—Senator Byrnes Speaks on “The Constitution and the Will of the People”—Meeting 


\ffords Remarkable Forum for Expression of Views on Matters of Grave Public Concern by 


Outstanding Figures in Public and Professional Life—Program of Committee on Bill of Rights 


Upheld—Structure and Committees of Association Debated and Certain Decisions Reached— 


Action on Reports of Sections and Committees—Association Medal for 1939 Awarded to 


Edgar Bronson Tolman—President Beardsley Outlines Plans to “Streamline” Organization— 


San Francisco the Perfect Host. 





HE SIXTY-SECOND ANNUAL MEETING, 

which opened in San Francisco on July tenth and 

continued during that week, transacted a great 
deal of Association business and took some notable 
actions. It will be remembered as one of the most 
enjoyable and interesting meetings in the recent history 
of the association. As is usual at meetings on the 
West Coast, the registration was not as large as at 
other gatherings during the past few years; but the 
sessions were nevertheless well attended—the As- 
sembly sessions more largely attended than usual— 
and the whole meeting was replete with interest and 
worth-while discussion. The success of the meeting 
was the culmination of a notable year of Association 
activity and growth, under the dynamic leadership of 
President Frank J. Hogan. 

This issue of the JOURNAL is appropriately devoted 
for the most part to summaries and narratives which 
will bring the story of the meeting to Association mem 
bers who could not attend. The work of the Bill of 
Rights Committee was sustained against attacks, and 
was overwhelmingly approved for continuance on a 
broadened basis, under the militant leadership of Chair- 
man Grenville Clark, of New York. <A new and 
comprehensive program for the improvement of the 
procedure in criminal cases in the Federal Courts was 
presented as within the limits of early and practicable 
attainment, by Chairman Walter P. Armstrong, of 
Tennessee, and was approved by the House, with a 
minority in the negative on a few of the proposals. 
A new Section for discussion of the law of taxation 
was created, in view of the importance of that field 
of law. The effort to have the Association sponsor a 
campaign for an increase in the salaries of all Federal 
judges. was defeated as untimely in view of the urgent 
need for economy in expenditures and reduction in 
tax burdens \ notable forum was conducted, in the 
Assembly, as to the prenaration and presentation of 
contested matters under the Fair Labor Standards Act 
of 1938 and the National Labor Relations Act. 

Throughout the week, in many of the sessions of 
the Assembly, the House, and the Sections, there ran 
a debate on the highest plane, as to the fundamentals 
of the American system of government and American 
ideals of justice under law. According to the tradition 
and _ practice Association affairs, a wide variety of 
opinions were expressed by persons experienced in 
National leadership: and the great debate was all in 


a mood of good humor and prevalent respect for 
reasoned views. 
Structure and Committees of the Association 
Debated 


A great deal of time was devoted by the Assembly 
and the House of Delegates to discussion and action 
on a large number of matters which concerned the 
organization and functioning of the Association itself. 
These questions were threshed out and decided, by 
the members present (the Assembly) and by the rep 
resentative body (the House) in open-minded fashion. 
In no instance did a difference of opinion develop and 
persist, under the bi-cameral system, between the 
House of Delegates and the general attendance at the 
meeting, constituting the Assembly. Such divergencies 
in action as arose were largely in phraseology, and 
these were promptly ironed out through House ac 
ceptance of the Assembly action, or Assembly accept 
ance of the House version, as seemed best upon full 
consideration. 

Several amendments to the Constitution and By 
laws, along lines developed by experience, were 
adopted by the Assembly and the House. None of 
them was far-reaching in scope or effect. Several pro 
posals which would have changed fundamentally the 
present structure of the Association were decisively 
rejected by both the Assembly and the House, afte 
patiently hearing the proponents. 

The comprehensive report of the Committee on 
Survey of Sections and Committees, presented by 
former President Frederick H. Stinchfield, was dis- 
cussed at length in both the Assembly and the House. 
A number of Committees no longer needed were dis 
continued. On the other hand, both the Assembly 
and the House showed strong preference for continuing 
small, expert Committees of the Association, in special 
ized fields of law or Association work, rather than pro- 
posals for merging the work of such Committees into 
Sections. 

As a result, such Committees as Aeronautical Law, 
American Citizenship, Commerce, Economic Condition 
of the Bar, Cooperation Between the Press, Radio and 
Bar, and Securities Laws and Regulations, withstood 
the recommendations of the Survey Committee to bring 
about their abolition—recommendations supported in 
most instances by the Board of Governors. The policy 
determining bodies of the Association thought other 


639 











640 AMERICAN 


wise, after full discussion; and so 
will go on. 

The attention given at this me to the business 
and work of the Association was emphasized by the 
“official family talk’ incoming President 
Beardsley at the final session of the House of Delegates 
Various resolutions which mmended as in the 
interests of a more compact and effective organization 
of the Committees and Se offered by last 
retiring President r. Vanderbilt, and accepted 
with minor amendments 

Bar “Rosters” and the Canons of Ethics 


Phe \ssembly and House 
gave rise to several issues ot {| and future im 
portance. An impending issue which may produce 
proposals to amend the Canons of Ethics was forecast 


ommiuttees 


these ( 


ting 


, 
given Dy 


he rect 


tions were 


Arthur 


sessions of the 


lively 


present 


in the motions made as to the report of the Standing 
Committee on Professional Ethics and Grievances 
\lthough the matter was deferred to permit adequat« 
consideration [ ting ol the House of 
Delegates next January, the lines were sharply drawn 
in the debate in San Francisco 

Under Article X, Section 15(c) of the By-laws, 
the Committee on Professional Ethics and Grievances 
is authorized, “when consulted by any member of the 
Bar or by any officer or Committee of a State or local 
Jar Association, to express its opinion concerning 
proper professional or judicial conduct,” etc. Such 
requests for expressions of the Committee’s “opinion” 
arise from time to time as to interpretations of the 
Canons of Ethics, enactec House of Delegates 
in pursuance of its legislative and policy-determining 
powers in behalf of the Association and the profession 
Among the Canons of Ethics are those relating to law 
lists and the question of conduct presented by the 
inclusion of the names of lawyers in lists which do not 
conform to the prescribed standards and have not been 
approved by the Association 

In addition to the supervision or “policing” of the 
commercial law lists by the Association, various State 
and local Bar Associations have initiated the publica 
tion of “Bar rosters” in their respective States. Some 
of these “rosters” ive considerable spe 
cific information about the dual lawyers, to aid 
and guide the forwarding of law business, and sv to 
encourage membership in the State or local Bar Asso- 
ciation publishing the roster. Some of these rosters, 
it is said, do not conform to the standards prescribed 


of it at the mee 


by the 


undertake to 


y 
4 
1 
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indiv 


in the Canons of Ethics for law lists. In its 1939 
report, the Committee on Professional Ethics and 
Grievances stated that “The Law Lists Committee has 
decided that such rosters are not law lists, and this 


Committee has decided that bec: law 


lists, a lawyer may not properly permit publication of 
this information with his name, under Canon 27.” 
The Committee on Professional Ethics reported 
its opinion, but did not ask the House to pass judgment 
on it. Motions were offered to make this subject a 
special order of business for the mid-winter meeting 
and to suspend the operation of the opinion meanwhile 
These motions prevailed, but not until an issue as to 
the powers of the House in such a matter had been 
clearly defined. Proponents of the motions contended 
that. under Article V 


they are not 


LUS€ 


of the Constitution, the House 
of Delegates is the plenary policy-determining body of 
the Association, subject only to referendum, and that 
any action by any Section or Committee may be directly 
disapnroved, modified. or annulled. by the House. 
Members of the Committee and others argued that 
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Issues As to Methods of Nominating and 


Electing Officers 


The 1939 meeting witnessed t 
vious proposals to amend the Const 
Boston in 1936, as to the methods 
electing the officers of the Association an | 


the Board of Governors. 

\t the 
to be filled is made 
so held as to permit publication of 


time, a nomunati 
by the State Delegates 


present 


least seventy days before the meeting Chere is ne 
State Delegate from each State, nominated by petition 
and elected by mail ballot of all of the bers of the 
American Bar Association in his Stat ‘\ominations 
made by this representative body are deemed lik« 

be carefully chosen, and to give due weight to the 
wishes of all of the States, including t smaller States 
In any event, the nominations are made and published 


well in advance, and do not take up the 


time of the 


\nnual Meeting. If as many as one hundred members 
of the Association (fifty for the Board of Governors) 
do not like the nomination made for any office, or wish 
to make another. they may do so by petition, likewise 
made and published in advance, so that all members 
of the Association have an opportunity to express thei 
views and wishes thereon. Only n itions thus 
made and published in advance can | nsidered at 
the election which takes place in the H se of Dele 
gates 

One of the amendments renewed if Law 
ther of Texas would in effect do away wi he re 


quirement for advance nominations, by pern 


member of the House of Delegates to 





itting any 


ake a nomina- 


tion from the floor at the time of election. without 
having given any advance notice or public information 
to Association members about such ‘not ination. This 
proposal was again rejected by a decisive vote, in each 
the Assembly and the House 

Another proposal for a change in the Constitutio1 
of the Association was renewed in San F isco, this 
one by former President Clarence E. Mart of West 
Virginia, as to eligibility for the Board of Governors. 


The latter body is the 
House, and the present Constitution sul 
the House, lest the smaller body become 


mining agency of the Association. 


administrative agency of 


Familiarity 


the 


ordinates it to 
a policy-deter 


with 


the work and views of the House was deemed neces 


sary for useful work in the Board. To 
was provided that the members of the B 
be chosen from among the members of 
rather than from among others who might t 
to become independent of the House. As 


bers of the Association have now had 


experience 


that end, it 
oard should 
House, 


end or wish 


the 


some mem 
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r House but have ceased to be members 
of it, the constitutional eligibility for election to the 
Board was broadened this year to include both the 
members of the House and the former members of the 
House 
The amendment renewed by Mr. Martin this year 
would have opened the doors to choosing any member 
of the Association as a member of the Board of Gov- 
ernors, without requiring that experience in the work 
of the House be first had. The belief prevailed that 
experience in the House should be pre-requisite to 
membership in the Board of Governors and that the 
Board should be kept a subordinate administrative 
House; and the “Martin amendment” 
this time by the general member- 
It did not come to a vote in the 


the work of th 


agency of tl 
was again rejected, 
ship in the Assembly 


House 
Retiring Members of the House 


et was felt by many that the adjourn- 
1939 meeting of the House marked the 
membership therein, of several be- 
<perienced men, who have been members of 


(senuine regi 
ment of the 
retirement, 
loved and « 


the House since its founding. Louis E. Wyman, of 
New Hampshire, Henry S. Ballard, of Ohio, and 
Robert Stone, of Kansas, were among those who ceased, 


at least for the time being, to be members of the House. 
The veteran State Delegates who will be succeeded 
include Harry P. Lawther, of Texas, James C. Collins, 
of Rhode Island, James R. Morford, of Delaware, Joe 
S. Lewis Oklahoma, Lewis Benson, of South 
Dakota, and O. B. Thorgrimson, of Washington State, 
all of whom have been valued members of the House. 


On the other hand, able and experienced lawyers have 
been chosen to take their places and help carry on 
the work 

With tl embership of the Association again at 
“a new all-time high” and with the momentum en- 
gendered by the 1939 Annual Meeting, President 
3eardsley took over the duties of his office at an aus- 


picious time. His ability and experience guarantee that 
the work of the Association will be effectively done. 


San Franciscans Were Splendid Hosts 


The spirit of an Association meeting is 
accentuated, many of the members and _ their 
families, by the long trip across the Continent, on 
special trains and otherwise, which give most agreeable 
opportunities for the formation of valued and lasting 
friendships, as well as for sight-seeing. This year’s 
special trains, under the experienced general super- 
vision of William P. MacCracken, for the Association, 
travelled a well-planned itinerary and had a most en- 
joyable time 

The host for the 1939 meeting was the Bar Asso- 
ciation of San Francisco, with Hartley F. Peart as 
President. Under his energetic directions, practically 
every member of the host Association was “on the job” 
to help entertain the visiting lawyers and their families. 
The entertainment features were numerous, varied, and 
most enjoyable. 

San Francisco is an admirable meeting place for 
American lawyers. Its many hotels are of excellent 
quality ; its Opera House and many smaller auditoriums 
in the Veterans’ Building provided ample and comfort- 
able places of meeting; and there is always an “atmo- 
sphere” about the Golden Gate City, with its vast 
harbor. graceful bridges, fine restaurants, and colorful 
reminders that there is the gateway to the Orient as 
well as to the charms of California. 

The attractions were added to and heightened this 


friendly 
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year, by the presence of the brilliant Exposition on 
nearby Treasure Island, where many of the social 
festivities were held, and by the fact that the American 
fleet was at anchor in San Francisco harbor and the 
Admiral in command extended to the visiting lawyers 
and their families most hospitable opportunities to visit 
the ships which are the pride of the Navy. 

The special features of the entertainment program 
were remarkable in their variety and interest. There 
was a sightseeing trip giving the visitors commanding 
views of the beauties of the bay and city; a tour of 
Chinatown, with its exotic life, always of interest to 
visitors; a day of sightseeing and entertainment on 
Treasure Island, followed by a tea at the Yerba Buena 
Club on the Exposition grounds, as guests of the Bar 
Association of San Francisco; a visit to the ships of 
the Pacific Fleet at anchor in the harbor on what had 
been specially designated as “American Bar Association 
Navy Day”; and a cruise of the San Francisco Bay 
in private yachts and motor boats. And there was a 
wonderful exhibition of rare legal manuscripts and 
books, embracing several incunabula, which made the 
bibliophiles rejoice. The visiting members and their 
ladies availed themselves to the full of these wonderful 
attractions and were enthusiastic in their reports of the 
pleasure they had had and of the hospitality of their 
hosts. 

There were also many entertainments of a social 
character, such as the President’s Reception which, 
departing from the usual custom, was given by the Bar 
Association of San Francisco, with President Frank J. 
Hogan, of the American Bar Association, as the guest 
of honor; the Junior Bar Stag Reception; the Young 
People’s Dansant; the Women Lawyers’ Dinner; the 
Junior Dansant Reception; the Treasure Island Dan- 
sant, and the Farewell Dansant. Mention should espe- 
cially be made of the delightful Garden Tour, during 
which the ladies were given a view of some of the 
famous gardens upon the Peninsula of San Francisco, 
and of the charming attention from the Ladies’ Flower 
Committee which took the form of a fresh and fragrant 
gardenia every day for each of the visiting ladies. 

In view of the fact that practically the whole Bar 
Association of San Francisco seems to have taken part 
in the preparations for one of the most successful en- 
tertainment programs in the history of the Association, 
it is of course impossible to make personal acknowledg- 
ment to all of our genial and generous hosts, However, 
special mention should be made of the Executive Com- 
mittee, of which Mr. Hartley F. Peart was Chairman; 
Louis S. Beedy, Vice-Chairman; James L. Feely, Sec- 
retary; and John H. Riordan, Arthur W. Brouillet, 
Florence M. McAuliffe, Delger Trowbridge and Harry 
S. Young were members. 

The women’s Committees were likewise extremely 
active and maintained San Francisco’s reputation for 
efficiency to the fullest extent, under the leadership of 
an Executive Committee composed of Mrs. Alexander 
Morrison, Chairman; Mrs. Eugene M. Prince, Mrs. 
E. S. Heller and Mrs. Warren Olney, Jr., Vice-Chair- 
men; Mrs. Edward I. Barry, Secretary; and Mrs. 
Arthur W. Brouillet, Mrs. Allen L. Chickering, Jr., 
Mrs. Herbert W. Erskine and Mrs. John H. Riordan, 
members. 

Many of the visitors took advantage of the oppor- 
tunity, after adjournment, to visit Los Angeles and 
other parts of California and the Pacific Northwest. 
The cordial hospitality and capable arrangements of the 
San Francisco Bar Association will be long remem- 
bered in the annals of the Association. 
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MEETINGS OF THE ASSEMBLY 


First Session of Assembly Opens 
with Impressive Ceremonies 
Welcome to San Francisco 
President Hogan’s Challenging 
Address—-Proposed Amend- 
ments to Constitution Stir Lively 
Debate Action Taken 


V impressive innovation opened the first session 

of the Assembly. The Lord’s Prayer and the 

Star Spangled Banne splendidly sung, 
and a troop of Boy Scouts brought in the American 
flag. Mayor Rossi and President Peart of the San 
Francisco Bar Association welcomed the visiting law- 
yers; President appropriate response 
The Annual Address discussed “Important Shifts in 
Constitutional Doctrines”, and was in itself an event of 
public importance. Lively debate ensued upon several 
of the proposed Amendments of the Constitution and 
By-laws of the Association. Judge Lawther of Texas 
and Clarence Martin of West 
to m friendly fashion, but their proposals were rejected. 
The philosophy and structure of the Association were 
the subjects of animated discussion, at this and subse- 


WET ¢ 


Hogan mad: 


Virginia were listened 


quent sessions of the Assembly, with the Assembly 
attendance and interest usually larger than it had been 
at the most recent meetings. Before re essing the first 
session, the Assembly balloted to fill two vacancies in 
its representation in the House of Delegates 


HE Sixty-second Annual Meeting of the Asso- 
ciation opened with impressive patriotic and 
Immediately after he had 
called the Assembly session in the Opera House 
to order, President Hogan asked the gathering to 
remain seated while Mr. Charles Bulotti of the cele 
brated Bohemian Club beautiful rendition 
of the Lord’s Prayer 
As the last notes of “For Thine is the King 
dom, the power and the glory,” in Mr. Bulotti’s 
magnificent voice, died away, there was a roll of 
drums; and a troop of Boy Scouts carrying the 
American Flag came down the center aisle to the 
platform. The gathering rose, and remained stand- 
ing while Mr. Bulotti sang “The Star Spangled 
Banner” with fine effect 
This was followed by the addresses of welcome, 
the President’s address, and the rest of the formal 
program. An interesting feature of the session 
was the presence on the platform of the Presidents 
of thirty-seven State Bar Associations, significant 


religious ceremonies 


sang a 


of the federation of the profession ch has been 
achieved under the Association’s 

President Hogan introduced Mayor Angelo 
Rossi, of San Francisco. “When we asked the 
Mayor to be with us this morning,” he said, “with 
a modesty which I should not have expected to find 
in one holding political office, he remonstrated that 
he was not a lawyer. But the record shows that a 
great university has conferred upon him the degree 
of Doctor of Laws, and the dictionary tells us that 
this means a teacher of the law.” 

“I am very happy,” said Mayor Rossi, “to be 
here this morning as the chief executive of this 
city of St. Francis, and to extend to each and every 
one of you the most sincere welcome in the name 
of the people of San Francisco. 

“May I also say in passing that we 
grateful to those have selected our 
city for this convention. As you may all well know. 
this rather an unusual year here in San 
Francisco and in the Bay area. There are many 
conventions being held here, due to the fact. I think, 
that we are holding a Worid’s Exposition 

“Regardless of how many organizations meet 
with us, there is none that is more important than 
the one which you represent. Your President a few 
moments ago said that I am not a lawyer, but he 
does not know but that I might be on my way; 
and I say that for the reason that we have some- 
thing in common. First of all. I did 
honorary degree of Doctor of Laws from 


leadership 


are deeply 
who beloved 


year is 


receive the 
the Uni 
versity of San Francisco, of which I am indeed very 
proud. That is only the first step. not 
know but that I might go to the State Bar of Cali 
fornia, and from there on to the Supreme Court and 
finish the job, but I hardly think that I will be so 
successful. 

“The second reason I think we have 
in common is that this is your Sixty-Second Annual 
Meeting. You were organized in 1878. That is the 
year in which I was born, so we started out to- 
gether... . (Laughter and applause.) 

“I know that during your deliberations here 
you are going to discuss many things which will 
deal with present and future organization. 
You will also discuss many problems which 
alone will be of interest but will be of benefit to the 
people throughout the United States, and I just 
want to say in passing that I hope and wish, and 
I am sure that your meeting will be a great 

“During your busy hour, I hope that you will 
find enough time to visit some of the points of 
interest in San Francisco, because we have many, 
and likewise in the Bay area; but over and above 
all, do not forget to visit the Golden Inter- 
national Exposition. That exposition is built on a 
man-made island. Less than three years ago that 
was only part of our Bay, but today it is a beautiful 
setting—flowers, greens, beautiful buildings, won- 
derful exhibits, and a place to enjoy yourself. We 
are delighted and happy, indeed, that you have 
come out West to see what we have here, and I am 
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sure that you will enjoy every minute of it while 
you are here. 

“The Committee in charge of your entertain- 
ment and of this convention have a responsibility 
in seeing that the program is carried out. If they 
fail, it will be the first one that has failed here in 
San Francisco. 

“In conclusion may I say again that we are 
very happy, proud and feel honored with your visit 
to San Francisco. We hope that every minute of 
your time here will be enjoyable, and that when 
you take your departure for home, you will carry 
back to your home town pleasant memories of your 
visit to the city by the Golden Gate, and that you 
will go back with a firm determination to come back 
here again, where you will always be received with 
open arms. 

“Again, thrice welcome.” 

Welcome Extended by the San Francisco Bar 

In presenting next the indefatigable President 
of the host, San Francisco Bar Association, Presi- 
dent Hogan declared that 

“Those of us who have already spent part of 
a week in this beautiful city at the Golden Gate 
have come to realize that whatever the Constitution 
and By-Laws of the San Francisco Bar Association 
may set down in black and white, so far as we are 
concerned, the function of that Association seems, 
first, to make us very happy and, second, to destroy 
our digestive apparatus. The chief conspirator in 
the latter effort, the President of the Bar Associa- 
tion of San Francisco, Mr. Hartley F. Peart.” 
(Applause. ) 


President Peart’s gracious greeting was as fol- 


(Applause. ) 


lows: 

“We of the local Bar welcome you to San 
Francisco. We are very proud and very happy 
to have you here again after a lapse of seven- 
Confidentially, we have been preparing 
for this day for many weeks. We have taken 
up the rugs, swept them, beaten them, dusted, 
swept, and put them down again. We have taken 
down the curtains, had them starched, laundered, 
ironed, and put up again. We have laid in a big 
stock of provisions. Everything is spick and span, 
and the help is in a good humor, although they 
know the company is going to be here for a week. 

“For the last few days, we have been out on 
the front steps, looking to the North and to the 
East and to the South and today you are here in 
the Far West to our great pleasure. You are at 
land’s end, where the West begins and ends, and 
where, as one of our members far from home once 
nostalgically said, the sun reluctantly sets on Cali- 
You will recognize this as one of those 
characteristic of all 


teen years 


fornia 
modest understatements 
Californians. (Laughter.) 

“We San Francisco lawyers do not want to 
interfere with your work, but we do not want you 


SO 


to work too hard. We have so many things to 
show you: Our beautiful Fair on Treasure Island 
that the Mayor has mentioned, our mammoth 


bridges which really leave nothing to cross now, 
our city, our flowers, our Bay with the great battle- 
ship fleet, our neighboring communities. And you 
might look over our Association itself. 

“For the most part, descendants of the pioneers 
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of every race who came here in the gold days, we, 
like our fellow citizens, are truly cosmopolitan, liv- 
ing and working together in the utmost harmony. 
We are a unit in our determination to do our utmost 
to make your stay a happy one. We want you to 
know and we hope you will like our city. Be sure 
that the ladies attend the Treasure Island Tea in 
the garden tour. The visit to the battleship fleet 
on Friday morning, by special invitation from Ad- 
miral Bloch, the Commander-in-Chief, to whom we 
are greatly indebted, should be memorable. We 
hope you will enjoy the dancing and entertainment 
on Treasure Island. Saturday is American Bar 
Association day at the Fair, and by all means go 
on the Bay cruise on the yachts and power boats 
Saturday morning. If you have a few spare hours, 
do not neglect your golf. All arrangements are 
made. 

“The President’s reception on Wednesday eve- 
ning in our hands will positively be different from 
all other Presidents’ receptions. One reason is that 
we have Frank J. Hogan on the receiving end. 
Really, you cannot afford to miss a single item on 
our entertainment program. 

“And when you must leave us, may the words 
of our Spanish predecessors to departing guests, 
often spoken in California in the long ago, still hold 
their full meaning: ‘You go happy to your homes, 
leaving us unhappy in your absence.’” ( Applause.) 


President Hogan’s Response 


Instead of the customary formal address of re- 
sponse by a designated representative of the Asso- 
ciation, President Hogan appropriately gave the 
official response: 

“Mr. Mayor, Mr. President, with all our hearts 
we thank you. We have anticipated already the 
pleasure that this visit to your great city will give 
us. If I, myself, were asked to select from Ameri- 
can history the greatest achievement since the 
adoption of our Constitution, I would not point 
with pride to the carnage of any battlefield, but | 
would point with the pride that every American 
should feel to the glory that is San Francisco in 
her achievement when she rose from the ashes of 
1906. (Applause. ) 

“I present to you the honored guests of the 
American Bar Association, the representative of 
our sister association, the Canadian Bar Associa- 
tion, Mr. R. L. Maitland, King’s Counsel. (Ap- 
plause. ) 

“Just as the President of the San Francisco 
sar Association concluded, I received a note from 
the President of the California State Bar who re- 
sides in Los Angeles, asking that the record might 
contain one correction. The sun, he says, may 
reluctantly set on San Francisco, but it never sets 
on Los Angeles. (Laughter.) 

“It is a privilege for me to be able to inform 
you that on the stage today are thirty-seven Presi- 
dents of State Bar Associations, symbolizing the 
tying in, the coordination, the bringing together of 
efforts, of our National Association and our State 
Bar Associations.” 


The Annual Address Evokes Applause 


President Hogan then delivered the Annual 
Address. Its courageous and challenging tone at- 
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tracted attention from the start. He stated at the was adopted without debate. The same approval 
onset that it represented no opinion but his own’ was given to the amendment to Article 1V, Section 
and should not be attributed to the Association, 3, the effect of which was to increase the number of 
but there was no lack of frequent and sympathetic Assembly Delegates to the House of Delegates 
responses from a considerable portion of the audi from five to eight, four to be chosen each year, and 


ence. His final emphasis was on the responsibility to lengthen their terms from one to two years. 
resting on the legislative branch of the government. There was a special provision that the terms of four 
His address is printed in full in another part of of those elected at this meeting should expire at the 
this issue. adjournment of the Annual Meeting in 1940. A 
Lively Debates Mark the Opening Session corresponding change as to the number of Dele 
4 gates was also made in Article V, Section 3 
\n opportunity was then offered for the pres- ~The Amendment to Article V. Section ¢ pt 
entation of resolutions on any subject by any . P : 
member. in Rihaonsetoy “ “th Article “v B= I > viding that the terms of all State and Local Bar 
i ‘ ~ " l a . . . 
. ¢ aztltuti Vari deat Association Delegates which would otherwise con 
oO 1e Constitution arious resolutions were . , ; , 
: : tinue after the adjournment of the Annual Meeting 
thereupon submitted in writing and referred to the of this Asencintion ta 1940: shall end at the adicure 
- E 4 ° ) Ss Ss : , SNe > ‘ *adio 
Resolutions Committee for consideration and re ee ; 
; . 4s ment of said meeting, and that thereafter the terms 
port at a later session of the Assembly , .: : 
Wii Mania Mitdeieh eth elena iin ukti  O such delegates shall end at the adjournment o 
“ ‘rest and animated debates : ! ' 
: the Annual Meeting on even numbered years, was 
approved without debate. The Amendment to Ar 


marked the Assembly sessions in San Francisco 
began with the next order of business, which was eg deting is “ “die : ; 
Amend ticle V, Section 7, making a similar provision with 
respect to delegates from affiliated organizations, 


action by the Assembly on the proposed 
ments of the Constitution and By-Laws, as pub 
lished in full in the June JouRN.AI resident Hogan 
announced that the constitutional provisions as to 
advance publication of these proposed amendments 
had all been complied with. 

Secretary Knight thereupon read the first pro- 
posed Amendment, which was to Article II and were put from the floor. Chairman Crump, of the 
Rules and Calendar Committee, in response to ai 


which is complimentary to the preceding Amend 


ment was also adopted without debate 
Immediately after the vote on the Amendments 

to Article V_ several questions as to the effect of 

the Amendments upon particular State situations 


was intended to broaden eligibility to membership 
in the Association It was proposed by members inquiry, stated that the purpose of this as well 
of the House Committee on Rules and Calendar and as of the preceding Amendment was to make the 
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terms of all Bar 

\ssociation Dele- 

gates expire at 

the adjournment of 

Annual Meetings 

instead of at vari- 

ous times during 

the year. Mr. 

Clark, of New 

Y ork, wanted to 

know who would 

represent the affil- 

iated organization 

at the meeting 

which succeeded 

the selection of the 

Delegate if it was 

provided that his 

term didn’t begin 

until after adjourn- 

irman Crump replied that each organization 
representative who would continue in 

his successor was selected and qualified. 
from the Maine State Bar As- 
sociation, called attention to a special situation in his 
State. That Bar Association meets only once in two 
vears, and if its Delegate’s term was to expire at the 
end of the 1940 meeting, there would be a vacancy in 
he 1941 State Bar Meeting. Chairman 
Crump replied that the provisions of the Constitution 
\ssociations to select their delegates in 

as they might determine. In California, 
Delegate was selected by the Board of 


ment Cl 
already | 
office unt 
Mr. Haskel 
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Governors of the State Bar. It was a simple mat 
ter for the Maine Bar Association to establish a 
method of selection between meetings, if necessary, 
which would take care of the situation. The same 
questions recurred later in the House, and were in 
part dealt with by verbal changes. 


Methods of Nominating and Electing Officers 
Debated at Length 


Secretary Knight then read the amendment 
proposed to Article VIII, Section 2, which would 
reduce the number of petitioners required to make 
a nomination for one of the four general officers of 
the Association from 200 to 100, of whom not 
more than fifty may be accredited to any one State, 
and for members of the Board of Governors from 
200 to 50, of whom not more than twenty-five can 
be accredited to any one State; the purpose being 
to make it easier for members of the Association, 

dissatisfied with the nominations by the State 
Delegates, to file independent nominations. 

Mr. Harry P. Lawther, of the Dallas, Texas, 
Bar, was recognized and introduced by President 
Hogan as “the grand old man of the Texas Bar.” 
Mr. Lawther criticised the proposed Amendment 
on grounds now generally familiar to the mem 
bership through his reiterated arguments at several 
Annual Meetings against the provisions of the 
existing Constitution as to the nomination and elec 
tion of officers. He pointed out that the amend 
ment would permit any 100 members of the Asso 
ciation residing in two States, none of whom would 
probably be a member of the House of Delegates, 
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to make a nomination for Chairman of that body. 
Not only that, but Article VIII, which provides 
for nominations by State Delegates and nomina 
tions, also by petition, further states, that nomina- 
tions can only be made in the manner provided in 
that Article, which he said deprives two-thirds of 
the members of the House, who are not State Dele- 
gates, of the right to nominate a man for their own 
Chairman, except by petition. 

Mr. Sylvester Smith, of New Jersey, in reply- 
ing to Mr. Lawther, said in part: 

“We must determine what kind of an office 
this office of chairman of the House of Delegates 
is. Is it merely a presiding officer, the chairman of 
the senate pro tem, or is this man in effect similar 
to the Lieutenant Governor or the Vice-President 
who presides over the deliberative body? That 
is the question. I cannot conceive of this office 
in the same manner in which my friend, Mr. Law 
ther, does. 

“The Constitution says that the following of 
ficers of the Association shall be elected, and a 
chairman of the House of Delegates chosen from 
the membership of the House of Delegates. The 
purpose of that was to vest in the membership by 
petition, the right to select the officers of the Asso- 
ciation ; and with the adoption of this Constitution 
in Boston in 1936, it was clearly understood, after 
full debate, that the Chairman of the House is an 
officer of the Association who did more than simply 
preside, that he is a member of the governing body 
in between the sessions. For that reason, it was 
felt that this was an office which should be included 
with all of the other offices, and that the members 
themselves should by petition have a voice in their 
nomination, in order that the governing body, the 
electing body, the House of Delegates, might select 
between persons nominated by the members and 
those nominated by the State Delegate body 


Significance of the Particular Amendment Stated 


Former Judge William L. Ransom, of New 
York, said that Judge Lawther’s opposition to the 
amendment disregarded the nature and purpose of 
the change now under consideration. The amend 
ment did not involve a change in the existing 
plan and structure of the Association except in 
one respect, and that respect was to make it easier 
for the average member of the Association to have 
a part in the processes of nominating any or all of 
the general officers of the Association 

“There are reasons,” he continued, “that to my 
mind are sound and fair and good why the processes 
of nomination in this Association should not be left 
within the House of Delegates itself. The President 
or the Chairman of the House of Delegates and the 
Secretary and the Treasurer are general officers 
of this Association, not merely of the House. The 
Chairman of the House is not merely—I was go 
ing to say not primarily—the mere presiding officer 
of the House. He is an important member of the 
Board of Governors. He is the presiding officer 
of the State Delegates. He is a member of the 
Board of Editors of the American Bar Association 
JourNAL, and I think it is highly appropriate and 
right that in the event dissatisfaction at any time 
arises with the nominations which are made by the 
exceedingly representative body, the one elected by 
mail vote by the members of the American Bar 


Association in each State, any member of this As- 
sociation, no matter who he is or what office he 
holds or where he may be, can sign a nominating 
petition with a not-too-large number of other mem 
bers; and the nomination thus made must be con- 
sidered on the same basis as nomination made by 
the deliberations of the elected representative of 
each of the States. 


“The only question here this morning so far 


as this amendment is concerned is a question 
whether or not it is advisable under the circum 


stances of the great disparity in the number of 


American Bar members in the various States, 
to reduce now in the moderate way in which this 
proposes, the number of signers required to make 
the will of individual members effective. I do 
not think that this is an unreasonable or danger- 
ous reduction, and I hope it will carry because 
I believe it will tend to continue to strengthen the 
democratic processes of this Association.” 

The question was put and the amendment as 
to the number of required signers to nominating 
petitions was adopted. 


Eligibility to Membership on the Board of 
Governors 


The next amendment was to Article VIII, to 
broaden the field of eligibility for membership in 
the Board of Governors by providing that they 
might be chosen not only from those serving in 
the House at the time but also from those who had 
gained like experience through past service in the 
House. Chairman Crump explained the object of 
the amendment and moved its adoption 

Mr. Clarence E. Martin, of West Virginia, a for 
mer President of the Association, moved to amend 
by striking out certain words so as to make the 
provision in question read: “A member of the 
Board of Governors shall be chosen from each Fed 
eral judicial circuit and at the time of his nom 
ination he shall be a resident of the circuit for 
which he is chosen.” This eliminated all refer 
ence to present or past membership in the House of 
Delegates. Mr. Martin spoke in support of his 
position : 

“T suggested that last year to the House of 
Delegates. I feel just as strongly about it now 
as I did then. The amendment offered by the 
Committee does not touch the point. It limits the 
selection by the House of Delegates to approxi- 
mately 400 people. 

“We have heard, just a moment ago, from 
Judge Ransom, that the democratic processes had 
been resorted to in order to make effective the pro 
visions of the Constitution. It cannot be demo- 
cratic to disfranchise 30,000 or 40,000 members. 
Let us let the membership have a right to vote for 
anyone whom they may choose, who are members 
of the Association or the Board of Governors.” 

Chairman Crump of the Rules Committee said 
in reply: 

“This amendment of Mr. Martin gets down to 
fundamentals, and the decision depends entirely 
upon what this Association desires to do with ref- 
erence to the manner of selecting its officers and 
whether or not it is in sympathy with the new 
Constitution, new By-laws, new set-up of the Asso- 
ciation, including the House of Delegates, which 
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has tied the American Bar Association in with 
the State Associations and the local associations 
throughout the country into a cohesive whole, or 
whether we are going back to the old system under 
which nobody could possibly even get a resolu- 
tion through the American Bar Association unless 
it was approved by the Executive Committee, 
which was all powerful in every respect and which 
ran the Association at its own sweet will. 

“Now, in order to cure that situation, of which 
there was a great deal of criticism through the rank 
and file of the Association throughout the country, 
as well as from the general public, and also in or- 
der to coordinate the various associations through- 
out the count this new Constitution and the 
new By-laws were adopted in Boston by an over- 
whelming vote the very large number there at- 
tending, after a very thorough argument of the 
proposition. Mr. Martin’s amendment is merely 
an opening wedge to go back to the old system, 
and that is why the Rules Committee cannot go 
with him on this proposition. If the Association 
desires to go back to the old system, where no- 
hody has any say except a small group of Execu- 
tive Committee men who are practically self-per- 
petuating, then all right, let’s go back to it, but 
let’s do it with our minds open and our eyes open 


as to where ( ire roing 


Board of Governors as the Administrative Agent 
of the House 


“The Board of Governors of the new American 
Bar Association is in effect the executive com- 
mittee of the House of Delegates, and the House of 
Delegates is the governing body of the Association, 
just as the Board of Governors is the governing 
body of the State Bar of California. Therefore, 
the theory, the philosophy, underlying this provi- 
sion of the Constitution was that the Board of Gov- 
ernors should be selected from members of the 
House, since it was in effect merely an executive 
committee of the House of Delegates. However, 
in view of the criticism that that somewhat lim- 
ited the field at times in certain circuits since the 
members of the Board are selected from circuits, 
the Committee have approved this suggestion made 
by several members of the House that the field 


be enlarged to include thcse who have at some 
time sat in the House sut what possible reason, 
[ ask you, is there for putting on the Executive 


Committee of the House of Delegates a man who 
never sat in the House of Delegates and doesn’t 
know the first thing about how the American Bar 
Association functions, or what the House of Dele- 
gates is supposed to do?” 

President Hogan recognized Mr. Martin to 
speak further for his motion. Mr. Martin said in 
part: 

“T yield man in the effort that was made 
to secure a democratic administration of the affairs 
of the American Bar Association. That movement 
started and certainly received its impetus in the 
administration of which I was an integral part. 
So that cannot be charged against me or against 
the movement that I now espouse. But may I of- 
fer this suggestion to you? The gentleman tells 
you that this is a move backward to the horse-and- 
buggy days. I differ from him upon that proposi- 
tion, and the reason I do is this: I say that when 
you disfranchise 30,000 members of this Association 
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you are not enlarging the field. He says we have 
enlarged the field. Yes, but a very little bit. They 
have simply added at the most about fifty men to 
the selected group from which the Board of Gov- 
ernors may come. Upon this stage this morning 
we were told by your presiding officer that there 
were thirty presidents of State Bar associations. I 
venture the assertion that not two-thirds of them 
are members of the House of Delegates; certainly, 
not more than one-third are members of the House 
of Delegates. , 

“Last week there met in this city the Confer- 
ence of Commissioners on Uniform State Laws, 
which is composed of three men appointed by the 
executives of the respective States of this Union 
I venture the assertion that not one-fourth of those 
men, all of whom are members of the American 
Bar Association and every one of whom is sup- 
posed to be a representative lawyer from his State, 
are members of the House of Delegates. Can it 
be said that those men have not a sufficient knowl- 
edge of the affairs of the American Bar Association 
to represent their constituents as members of the 
3oard of Governors? I challenge that statement. 
It wasn’t so in the past, and human nature is no 
different now from what it was ten or fifteen years 
ago. 


Tudge William L. Ransom. of New York, 
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pointed out the difficulties which formerly met As 
sociation representatives who were trying to pre 
sent the views of the Bar as to legislation at 
Washington. They were told that the Association 
was not representative because it was governed by 
a small body which was not chosen by the profes- 
sion of America. But when these changes were put 
into effect in Boston, a representative body was made 
the governing body of the Association. Talk about dis- 
franchising 30,000 members—why, for the first time, 
under this plan every member of the American Bar 
Association in his own State, even though he didn’t 
come to an annual meeting, had a voice and a vote in 
hoth the nominating and the governing 
body of this Association 

“This is a question of you want the gov 
erning body of this Association to be a body elected 
by the 33,000 members of this Association at home 
in their States, by their own nominations and by mail 
ballot, or whether you want to turn the clock back and 
recreate an Executive Committee that is independent 
of the House of Delegates and becomes a kind of super 
government, like that from which we broke away 

“You can have one kind of a Board of Gover 
nors or another kind. You can treat it as a sub- 
committee or a functioning committee of the House 
of Delegates, or as it is now, with the House 
of Delegates exercising the full control, or you can 
restore which is chosen at large from 
the membership and which tends to become again 
inevitably independent of the House. For my part. 
[ believe thoroughly that if you want to have the 
this Association continue to be what it 
been in the last few years on vital issues in 
Washington, it is important that we take no chance 
of re-creating a governing body here, small in num 
ber, which will be pointed at in Washington as the 
voice of a few in the place of the very representa- 

have through the House of Dele 
gates, whose members are chosen not only by the 
33,000 members of this Association but also by the 
various State and local Bat with thei 
more than 80,000 members. That isn’t disfranchise 
ment. That, mind, is the 
racy and sound policy.” (Applause.) 

Mr. Oscar C. Hull, of Michigan, rose to protest 
against any intimation that only men who are or 
have been members of the House of Delegates are 
fit to sit on the Board of Gov 
satisfied with the Delegat« 
think such a statement 
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The Martin Amendment Is Defeated 


President Hogan thereupon put the question on 
Mr. Martin’s proposed amendment to the pending 
amendment. It and the Amendment 
as originally proposed was adopted. A further 
amendment to Article VIII, striking out certain 
provisions as to the former Executive Committee, 
no longer applicable, was adopted without debate 

Two delegates of the Assembly to the House 
having failed to register by 12 o’clock Monday, the 
vacancies were filled by the election of Albert J 
Harno, of Illinois, and Ambler H. Moss, of Mary 
land. Vacancies in the State delegate membership, 
the chair announced, would be filled by the respective 
State delegations at the close of the The first 
the Assembly thereupon 


was defeated, 


session. 


session of recessed 
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Second Session of Assembly 
Hears Chairman Gay Report on 
Action of House of Delegates on 
Proposed Amendments Com- 
mittee on Survey of Sections and 
Committees Presents Drastic 
Plan to Abolish 


Certain Committees Strongly 


Proposals 


Opposed—-Assembly Decisions 


Hl SCCONHdA SeCSSION oF} the A é Vas replete 
TT. ith debate and action upon a large nu r of mat 
ters relating to the organization and procedures of 
the Association. Consideration of the proposed amend 
ments of the Constitution and By-laws was ntinued 
and the remaining “Lawther amendments” were r 
jected by the large number of members present in thi 
{ssembly. The Committee on Suri f Sections and 
Committees presented and explained its painstakin 
report; creation of a Section on the Law of Taxation 
was voted. After spirited debate, the Assembly decided 
against the elimination of the small, expert Committe. 
on Aeronautical Law. Member f tl nior Ba 
Conference and others contested vigorously the aboli 
tion of the historic Committee on American ( enship, 
and their views were decisively sustained. On the other 


hand, the Assembly voted to discontinue the Committee 


on Commerce, later retained by thé 


N opening the second session of the \ssembly, held 
Wednesday forenoon, President H: 


' , va 
Yan announced 


that the House had completed on Monday its con 
sideration of the several amendments to the Constitu 
tion and By-laws; and he asked Chairman Gay to re 
port to the Assembly the action of the Houses 


Chairman Gay stated that the House had changed 
verbally the proposed amendment to Article IV, Se 


tion 3, of the Constitution as adopted by the Assembly 
Monday forenoon, as to the election of Assembly Dele 

gates, by substituting the words “no two of whom shall 
be residents of the same State,” for the expression “not 
more than one of whom shall be a resident of any on 


State.” On motion the amendment as approved by the 


House was adopted by the Assembly 

The Chairman also reported that the House had 
adopted the proposed amendment to Article V, Sec 
tion 7, with a clarifying change in the verl The 
Assembly concurred in the amendment as adopted by 
the House. 

The House had also considered the 
to Article VII of the Constitution, and 
Sections 1, 2 and 3, proposed by 
Lawther, of Texas, and had disapproved them 
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House had also changed the proposed amendment to 
Article X, Section 1, of the By-laws, which would make 
the appointment of Membership Committees in any 
State or territorial group optional with the President, 
by further providing that such Membership Committees 
“may” be under the supervision of a general chairman 
appointed by the President, instead of making such 
provision mandatory. The Assembly concurred in the 
action of the House. 


The Assembly Debates the ‘““Lawther Amendments” 


The long debated “Lawther amendments” were 
thereupon taken up. Secretary Knight read the amend- 
ment to Article VII, dealing with the election of Off- 


cers of the Association, and also the amendment to 
Article V, Section 11, of the Constitution, relating to 
voting in the House of Delegates. 

Judge Lawther asked that the amendment to Ar- 
ticle VIII be read also as the remarks would be in 
order mostly as a discussion of that proposed amend- 
ment. Secretary Knight complied and Judge Lawther 
thereupon presented his now familiar arguments against 


the method nominations by State Delegates and the 


provisions of other sections of that Article. 

The crux of the difference between the honorable 
Committe Rules and Calendar and himself, he said, 
was the provision in Article VIII that nomination “can 


only be mad the manner provided in this Article.” 
The effect of that is that if there are no nominations 


1 


made by members of the Association by petition, the 


nominatior the State Delegates is the only one 
before the House; and since by express constitutional 
provision no other nomination can be made from the 
floor at the time of the meeting of the House that elects 


these men, the House has to accept the nomination of 
the State Delegates. He did not think that this was 


either right or fair 

Under present conditions, he continued, practi- 
cally two-thirds of the members of the House were 
disbarred, as such, from nominating, the man _ to 


preside over their own deliberations, and as far as the 
provision for nomination by petition for Chairman of 


the House of Delegates was concerned, he thought it 
essentially wrong that members of the Association who 
do not belong to the House should have the right to 
make a nomination for the office of Chairman of the 


House 

Judge Lawther added that he had no personal 
end in view ind he simply offered the amendments 
because he believed they would be for the good of the 
\ssociatio1 [he whole thing had been argued at 
Boston and Cleveland, but the question was not 
whethet the matter had been settled at those places, 
had been settled right. He moved the 
proposed amendment to Article VII. 


but whether 
adoption of 


Chairman Crump, of the Rules and Caiendar 
Committee, stated that the whole matter boiled down 
to the questi n of whether the sessions of the Associa- 
tion and House were to be turned into political con- 
ventions or devoted to constructive work. The phi- 
losophy back of the present Constitution was that all 
nominations should be made, and made known to the 


whole membership of the House and the Association, 
well in advance of the annual meeting. The State 
Delegates, who constitute the nominating body of the 
Association, are certainly the most democratic body 
that could be created because they are elected in each 
State by the members of the American Bar Association 
in those States. The Rules Committee recommended 


that the amendments be not approved. 

The question was then put and the several 
“Lawther amendments” were disapproved. 

Mr. William L. Ransom, of New York, asked 
leave to withdraw, so far as consideration this year 
is concerned, the amendment which he had proposed 
to Article VIII, Section 2, of the Constitution so as to 
provide that in addition to the present method of nomi- 
nating the Chairman of the House, any fifteen members 
of that body might file a nominating petition for such 
office. He said that he did this in order that the House 
might proceed with important matters on the calendar 
for the day. 


The Committee on Survey Reports 


President Hogan recognized Mr. Stinchfield, of 
Minnesota, Chairman of the Committee on Survey of 
Sections and Committees. This Committee, the Presi- 
dent explained, had been charged with the important 
duty of surveying the work of the Association with 
respect to Sections and Committees and their activi 
ties, and had submitted a report recommending the crea 
tion of one Section and the discharge of several Com 
mittees. This report, if adopted, would require certain 
amendments to the By-laws. 

Chairman Stinchfield presented the results of his 
Committee’s work as follows, in part: 

“This Survey Committee was asked to go over the 
Sections and Committees of the Association in an ef 
fort to determine whether there was any way the 
Committees or Sections could be consolidated or any 
of them eliminated. The report of this Survey Com 
mittee is that some thirteen Committees be discon 
tinued, that one new Section be established, that new 
Section taking the place of one of the thirteen Com 
mittees whose demise was suggested in the report. 

“The Board of Governors has, I believe, approved 
abolishing some six or seven of the thirteen Com 
mittees as to which the Survey Committee spoke, but 
has disapproved recommendations of the Survey Com- 
mittee as to the rest. 

“First of all, may I emphasize to you that there 
is no member of this Survey Committee who has had 
the slightest desire to cast any reflection upon the 
work or the personal qualities or the ability or the 
sincerity or the devotion to the American Bar Asso 
ciation of any Committee chairman or any Committee 
member, either of the Committees as they now exist 
or in any year heretofore. But this Survey Commit 
tee has felt this: We have existed, I believe, some 
sixty years. I haven’t made a minute examination, 
but if any of you find in that period of time a record 
of any Commitee or Section that has ever been abol 
ished, it would be interesting news to this Committee. 
There have been establishments of new Committees 
and new Sections, and in passing I call your attention 
to the fact that it is said that at Cleveland last year 
the House of Delegates alone established one hundred 
new Committees. There have been the establishment 
of these Sections and Committees, and no deaths oc- 
curred so far as can readily be discovered... . 


Reasons for Reducing the Number of Committees 


“There is no end to the work which the Ameri- 
can Bar Association can do. There is no end to the 
work which it ought to do. There is a limit to the 
work which it ought to undertake, if undertaking that 
interferes with the essential work which the Associa- 
tion should do. With regard to determining what 
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was the essential work of this Association, this Survey 
Committee has examined the Sections and Committees, 
and in each case its recommendation as to the dis- 
continuance of a Committee has been arrived at only 
with that feeling in mind.” 

Chairman Stinchfield took up seriatim the Com- 
mittees and Sections referred to in his report. He 
suggested that, in their discussion of the various 
recommendations, the members take into considera 
tion the financial condition of the Association. The 
only way to save money was to save money, and the 
only way to do that was to reduce expenses. The 
Sections and Committees spend the money of the As- 
sociation, and if any of these were doing work not 
essential to the welfare of the profession or of the 
Association, they should no longer function. He then 
outlined his Committee’s reasons for recommending the 
abolition of various Committees. 

President Hogan announced that the recommenda- 
tions of the Committee would then be taken up sep- 
arately. The first was that a Section on Taxation be 
established and that the Standing Committee on Taxa- 
tion be abolished. The question arose as to the pro- 
posed amendment of Article X, Section 1, of the By- 
laws, striking out the provision for a Committee on 
Federal Taxation. If this amendment to the By-laws 
were adopted, it would then be up to the House and 
Assembly to create a Section on Taxation. On motion, 
the proposed amendment to the By-laws abolishing the 
Committee was adopted. 


Debate as to the Committee on Aeronautical Law 


President Hogan then recognized Mrs. Mabel 
Walker Willebrandt, Chairman of the Committee on 
Aeronautical Law, who spoke against the recommenda 
tion that this Committee be abolished. 

Mrs. Willebrandt called the Assembly’s attention 
to two facts. One was that the Board of Governors had 
considered the matter and disapproved the abolition 
of the Committee. The other was that the House had 
already approved the recommendations of the Com- 
mittee for this year, which provided for three tasks 
to be done for the coming year. These were all im- 
portant and the Committee believed that these could 
not be performed in any other way than by the con- 
tinuance of the Standing Committee. So far as 
the science and development of the art of aviation and 
the judicial interpretation following that was concerned, 
all recognized that these were considerably ahead of 
ordinary basic law. At present the fundamental ques 
tion of achieving uniformity of regulation and of basic 
law governing licensing and flying is now dealt with in 
the Act of 1938, which gives considerable increase of 
power to the Civil Aeronautics Authority. 


The Committee Aids the Government 


Mr. Oswald Ryan, member of the Authority, said 
that, as one who almost daily for ten months had been 
moving on an uncharted sea in this new branch of the 
law, he would be very happy to agree that the law 
governing this new development had reached a settled 
state—that it had already arrived. Unfortunately he 
did not think such was the case. He had had some 
experience as Chief Counsel for the government in the 
field of Federal utility law for several years and he 
knew of the great help which had come from the Public 
Utility Section of the Association. Even the Federal 
regulatory public utility law had not yet reached the 
end of its trail. 

As far as aeronautical 


law is concerned, in his 


opinion, we are standing on the threshold of what will 
be one of the greatest expansions in any field in the 
history of the modern world. He would also like to 
call attention to the fact that civil aviation is the back- 
log of military aviation and for this reason also there 
was sure to be a development of problems of great 
moment at every step and turn. Mr. Ryan stated with 
great emphasis that the Civil Aeronautics Authority 
would view with great satisfaction the continued help 
of the Standing Committee of the American Bar Asso 
ciation. 

Mr. Benjamin L. Marx, of Hawaii, was recog- 
nized and read a telegram from Garner Anthony, 
President of the Bar Association of Hawaii, protesting 
against the abolition of the Committee on Aeronautical 
Law. Mr. Marx made a brief statement in support of 
this position. 

Mr. Haywood Scott, of Missouri, favored support 
ing the recommendations of the Survey Committee. It 
had done its work well, and while friends of this or 
that Committee could always furnish reasons why it 
should not be abolished, he regarded the Committee’s 
recommendations as sound. Incidentally, he thought 
the Bar Association might do well to set an example 
to the country in reducing expenditures at this time. 


Retention of the Committee Is Voted 


Mr. J. E. Yonge, of Florida, opposed the recom- 
mendation. He thought the work of the Committee on 
\eronautical Law was broader than the concept of the 
Committee on Survey conceived it to be. The develop 
ment of the industry has been so rapid that the law in 
this field is continually presenting new aspects. As 
to the matter of expense, the Committee was allocated 
$100 last year and has spent only about $9.00 of that. 
In this connection Mr. Walter S. Fenton, of Vermont, 
a senior member of the Board of Governors, suggested 
that it might be well for members to keep their feet on 
the ground on propositions of this sort and not be mis 
led by a slogan about saving money, when the expense 
of reporting the debate on the stenotype so far probably 
would exceed the amount saved by abolishing the Com 
mittee. 

Mr. E. Smythe Gambrell, of Georgia, stated that 
some years ago he had been a member of the Com 
mittee and he could say from personal experience that 
the making of fundamental law for aeronautics had 
just begun. He believed that it would be nothing short 
of tragic at this time to suspend expert treatment of 
the subject. He thought the Committee ought to be 
preserved, at least for the time being. 

President Hogan thereupon put the question, 
which arose on the motion to adopt an amendment to 
Article X, Section 1, line 10, which would abolish the 
Committee on Aeronautical Law. He added that the 
Board of Governors disapproved the proposal to abol- 
ish the Committee. A vote was taken and a division 
called for. The amendment abolishing the Committee 
was lost. 


Retention of the Committee on Citizenship Urged 


The next question before the Assembly was the 
recommendation of the Committee on Survey to amend 
the By-laws so as to abolish the Committee on Amer- 
ican Citizenship. 

Mr. Ralph R. Quillian, of Georgia, member of the 
Junior Bar Conference and Chairman of the Com- 
mittee on American Citizenship, was the first speaker 
in Opposition. The purpose of the Committee on 
American Citizenship, he said, formed, not to be of 
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service to the lawyers of the country, so much as to 
the people of the United States. He would not outline 
the work which had been performed by the members of 
the Committee before the younger members of the As- 
sociation undertook to share in its labor. That record 
is written in the reports since 1921. During the past 
two years, jmplemented by the organization and facili- 
ties of the Junior Bar Conference, the American Citi- 
zenship Committee had endeavored not only to carry 
to the people the message of good citizenship, but also 
to acquaint them with the problems of government in 
order that they might be better citizens. It had been 
suggested that this was not the concern of lawyers 
and members of the Association. However that might 
be, the matter of improvement in the administration 
of justice was unquestionably their concern, and the 
question of citizenship and the improvement in the 
intelligence quotient of the electorate of the country 
was inextricably related to and bound up with the im- 
provement in the administration of justice. He con- 
tinued : 

“I take it that you would agree that this question 
of government and informing our people as to matters 
of government generally, its functions and its relation 
to that long-suffering individual so often referred to as 
‘the man in the street’ is one of primary concern. The 
expression of new philosophies of government, accom- 
panied by what we may politely term as vigorous meas- 
ures in effectuating the ends sought by such govern- 
ments, has by sharp contrast focused the attention of 
our people on the form of government under which 
we live in continued enjoyment of the privileges and 
the guarantees of individual liberty afforded by the 
Constitution. I say to you very earnestly that the 
perpetuation of our democratic institutions can be ef- 
fected only by imparting to our citizens an understand- 
ing of the advantages of such a system. 

“This Committee has undertaken the task of shar- 
ing in those efforts. Instead of that work being un- 
necessary, I respectfully submit that no other work of 
this Association is more important. Instead of abol- 
ishing the Committee, its activities should be supported 
member of the Associa 


and participated in by every 


tion.” 
The Committee’s Contribution to Public Relations 


Mr. William L. Ransom, of New York, expressed 


very earnestly the hope that the Committee would 
not be abolished Not only is this one of the his- 
toric Committees of the Association—a Committee 
with which great names and great work have been 
identified ever since it was created—but right now it 


is doing things of vast importance to the Association 
and the public. He could not agree with the Chairman 
of the Survey Committee that it is no function of the 
\ssociaticn to keep everlastingly at the task of pre- 
senting to the people of this country, the non-lawyers, 
the fundamentals of constitutional government and the 
free institutions. He concluded: 

“In this Association now we are struggling with 
the problem of public relations, of finding the money 
and devising the means for putting this Association fav- 
orably before the people of this country, by radio and 
other means, the sound philosophy for which this Asso- 
ciation stands. The problem is one of money to a con- 
siderable extent, and yet within a month, under the 
arrangements made by the young men of this Com- 
mittee, this country was thrilled with a broadcast to 
which the great artists of the screen and the radio con- 


philosophy oft 
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tributed, which brought out the story of the American 
Bar Association as it has never been put on the air 
before. The cost of it? These young men of this 
Committee arranged for talent and radio time that you 
could not buy for a hundred thousand dollars, and it 
cost this Association nothing. 

“Now, when you are talking about money and talk- 
ing about saving money in order to be able to take up 
things like public relations, in which I firmly believe, 
let’s not throw aside the great resources which we 
already have in hand. It would be a mistake to haul 
down the flag on the historic attitude of the Associa- 
tion and its work through this Committee, now so well 
carried on.” 


The Lawyer’s Duty as to Good Citizenship 


The Chair recognized Mr. Paul F. Hannah, Chair 
man of the Junior Bar Conference Section of the Asso- 
ciation. Mr. Hannah said in part: 

“Gentlemen, if there ever was a need in the his 
tory of this Association of a Committee on American 
Citizenship, that need has now reached new heights. 
It has been suggested by the Chairman of the Commit- 
tee seeking to abolish the American Citizenship Com- 
mittee that it is not the function of the lawyer to inter 
fere in this situation. I agree thoroughly with the 
preceding speaker who denied that that philosophy was 
sound for this Association or for any organization of 
lawyers, whose traditions have been entirely to the 
contrary ; but I should like to point out to you gentle- 
men that the position of the Bar, if the ideals and 
thoughts of the groups that I have mentioned should 
prevail in this country, will be such that this Associa- 
tion and other associations like it cannot exist, and the 
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lawyer as the instrument of free speech will be abol 
ished, _So we have a personal interest as well as in 
terest as citizens in this question 

“It has been suggested that there are other organi- 

dations better equipped to perform the work of devel 
oping American citizenship, but I should like to recall 
to you gentlemen that in the Supreme Court fight a 
féw years ago the lawyers led, because of their train 
ing and because of their understanding of the tradi 
tions of the country, in carrving the real issues before 
the people—issues which sought to be obscured 
and which might not have understood had the 
lawyers not acted... . 
Ss vt his Committee has spent very little money rela 
tively “speaking during the past few years. It had an 
appropriation last year of $2,000, one thousand of 
which ‘was transferred to the Junior Bar Conference 
The Chairman of the was misled 
when he said that the Conference would like to take 
over the functions of this Committee. On the contrary. 
the officers feel that to have a Standing Committee of 
the dignity and importance which such a Committee 
bears will aid incalculably in carrying on the work. I 
hope that the recommendation of this Committee to 
abolish the American Citizenship Committee will be 
defeated.” 

President Hogan here put the question on the 
adoption of the proposed amendment to the By-laws 
abolishing the Committee The amendment was de 
feated. 


were 
been 


Survey Committee 


Abolition of the Committee on Commerce Carried 


Mr. Harold J. Gallagher, of New York, spoke 
against the next recommendation, which was for the 
abolition of the Committee on Commerce. His pri 
mary objection to the proposal was one of principle 
In his opinion, there should be a Standing Committee 
to present the Association’s views or to advise the As 
sociation on questions which pertain purely to legisla 
tive matters. The Sections, he said, performed a very 
fine service as an educating force and by furnishing a 
forum for discussions by people interested in specialized 
fields, but when it comes to representing the Amer 
ican Bar Association before the Congress of the United 
States, it is unquestionably better to have an Associa 
tion Committee, with a continuity which is not likely in 
the case of a Section Committee. The question of ex 
pense is de minimis. The Commerce Committee 
spent practically nothing in the last two years. 

Mr. Jacob M. Lashly, of Missouri, Chairman of 
the Section on Commercial Law, did not wish to say 
anything as an advocate in the matter. He was in 
clined to think, however, that Mr. Gallagher and the 
other members of the Committee, who had done.a very 
fine job, had touched on a question involving to some 
extent a clash of philosophy as to the government of 
the Association. That question was whether it should 
be governed, and have its detail work done, by Sec 
tions or Committees. The Survey Committee had 
found certain points at which these clashes were evi- 
dent and some borderline cases apparently where dif- 
ferent views could hardly be reconciled. He was sure 
that all would appreciate the difficulty which the Sur- 
vey Committee had had in trying to harmonize the 
two views of handling the detail work of the Associa 
tion. 

As to the pending proposal, it wasn’t a question 
of whether the Committee on Commerce had done a 
good job. They certainly had and they hadn’t spent 
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much money. But a Section on Commercial Law had 


been created and it could not work very well on the sub 
ject of commerce, unless it worked in the same field in 
which the Committee is working. If the Association 
desired to have a Committee to do specialized work in 
that field, the Section on Commerce Law would not 
object to coordinating its activities, work and study wit! 








that group. There would be no trouble about that. What 
he was saying would apply also to the Special Com 
mittee on Securities Laws and Regulations. If the 


Association desired to continue these two Committees, 
the Section on Commercial Law did not 
oppose it. 

President Hogan put the question and the pri 


desire to 


posed amendment abolishing the Committec 
in the Assembly. Later it was defeated in th 
and so was not effective. 

Immediately afterward, the recommendation of the 
Survey Committee and the Board of Governors that 
amendments to the By-laws abolishing the Committec 
on Noteworthy Changes in Statute Law be adopted 
was approved 

The 


adjourned 


prevailed 


House 





second session of the Assembl\ thereupon 


Third Session of Assembly 
Hears Memorial to R. E. L. 
Saner—Association Medal Pre- 
sented to Edgar B. Tolman 
Award of Merit to State and 
Local Bar Associations for Out- 
standing Achievements 
Senator Byrnes Speaks on 
“The Constitution and the Will 
of the People” 

HE Wednesday evening session of the Assembly 
waa as usual, a distinguished occasion, with the 

give-and-take of debate and vote laid aside. An elo 
quent tribute was paid to the memory of Former Presi- 
dent R. E. L. Saner, of Texas; the passing of 258 othe 
The American Bar 
Medal for distinguished and life-long services to juris- 
prudence was bestowed on Major Edgar Bronson Tol- 
man; Mr. Walter P. Armstrong made the eloquent pre 
The State Bar of South Dakota and the 
Dallas Bar Association received certificates of merit for 


l 'nited States 
Senator James F. Byrnes, of South Carolina, was pre- 


members was noted. Association 


sentation. 


constructive and outstanding work. 
sented; he gave a thought-provoking address on “The 
Constitution and the Will of the People,’ again demon- 
strating the usefulness of the Association and its 























Assembly as an open forum for the presentation of 
widely varying but well-reasoned views on vital Na- 
tional issues. Several distinguished guests of the Asso- 
ciation were presented and were heartily greeted. 


FTER calling the third session of the Assembly 
A to order Wednesday evening, President Hogan 
referred impressively to the fact that— 

“During the past year, Robert E. J.ee Saner 
of Texas, great citizen, time President of the 
American Bar Association, passed to his reward. The 
Association that he at one time presided over pauses 
tonight to pay tribute to his services to his profession 
and his country. Mr. David Andrew Simmons, of the 
State of Texas, one-time President of the Bar Associa 
tion of Texas, presently a member of the Board of 


one 


Governors of this Association, will deliver that 
tribute.” 
Mr. David A. Simmons gave the following 
memorial tribute 
ROBERT E. LEE SANER 


Before the corroding finger of time dims the rec- 
ords of this man’s accomplishments and stills the hearts 
of those who knew his virtues, it is fitting that some 
memorial be inscribed upon the tablets of our profes- 
sional memory in honor of one who served our asso- 
ciation so well. 

Some anti-social beings walk the earth leaving 
ruin and destruction in their wake. As though to com- 
pensate for these, we find many souls whose lives ex- 
emplify the doctrine that it is more blessed to give than 
to receive They give of themselves and their sub- 
stance to every worthwhile enterprise that comes to 
their attention. They are the givers, the burden bear- 
ers, the well-doers, the good Samaritans. Though they 
may be weary and heavy laden themselves, with shin- 
ing eyes and uplifted faces they move ever forward to 
higher ground, carrying the weaker ones with them. 
Among these valiants was Robert E. Lee Saner. 

In his long climb from obscurity to the top rank 
of a great profession, he never forgot the way from 
which he had come, nor failed to lend a helping hand 
to those who came behind. A few examples will suf- 
fice: He was both patron and practitioner of the art 
of public speaking. Having won the medal for ora- 
tory at Vanderbilt University as a youth, he never 
tired of encouraging others in that field. He estab- 
lished an oratorical contest at Southern Methodist Uni- 
versity in his home city of Dallas, both to give proper 
to ambitious and worthy young men and 
to provide a forum for the discussion of subjects im- 
portant in the perpetuation of a democracy. This same 
motive inspired him to initiate, in the high schools of 
the land, public speaking contests on constitutional sub- 
jects. Who can estimate the benefits to the partici- 
pants and to this nation of such a discussion in thir- 
teen thousand high schools in one year? Or of the 
National Intercollegiate Oratorical contest which he 
helped to initiate in 1925? 

His legal education was obtained at the law school 
of the University of Texas, a tax supported institution. 
His sense of indebtedness was so profound that he gave 
a lifetime of devoted service to the school, far beyond 
his obligation as alumnus and attorney. 

To his party, he rendered a full measure of sup- 
He believed in our form of government and in 


recognitio! 


port 
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the necessity and desirability of maintaining the two- 
party system. 

But it was to his profession and its organization 
that he devoted his time and talent, without stint or 


measure. No task was too burdensome, no assignment 
too trivial, no distance too great for him to travel, if 
the doing and going might prove beneficial to the or- 
ganized bar. He realized that the machinery of or- 
ganization that had served our profession in the past 
would prove inadequate for the needs of the future. 

His voice was among the first to call for a broadening 

of the base of the national association, for a real democ- 

ratizing of the bar. He early realized the tremendous 
possibilities of the JouRNAL, and labored in season and 
out to make it the powerful instrument it has become. 

The milestones of his life and career as a man and 
a lawyer have been recorded in the JourNAL.' Some 
of these we have attempted to appraise. By what stand- 
ard shall we measure the quality that marked him 
among the lawyers of his generation—his infinite ca- 
pacity for friendship? 

No more modest, kindly, sympathetic man has 
walked among our fellows. These qualities drew to 
him, as if by magnetic attraction, the respect, love, and 
affection of all within the circle of his charm. He 
early learned the truth of the inscription: 

“Back to the very first beginnings, 

Out to the undiscovered ends; 

There’s nothing been found worth the wear of winning, 
But laughter and the love of friends.” 
Undoubtedly, we may say of him: 

“He achieved success, for he gained the respect of 
intelligent men; and the love of little children; he filled 
his niche; and he left the world a better place than he 
found it.” 

President Hogan then said: “With that beautiful 
tribute to a really great man-in our minds, may I ask 
you all to rise and stand silent in tribute to Robert E. 
lee Saner and two hundred and fifty-eight other mem- 
bers ot the American Bar Association who died during 
the current year?” 

The audience arose and stood in silence for a brief 
period. 


Award of the Association Medal to Major Tolman 


“In 1928,” declared President Hogan, “the mem 
bers of the American Bar Association journeyed to the 
Pacific Coast and met in that glorious northwest city 
of Seattle. At that meeting there was established a 
fund to provide for the award, annually if merited, of 
the American Bar Association’s gold medal for dis 
tinguished service in the cause of jurisprudence. Many 
notable men of our profession have received that medal. 
There have been years when it has not been awarded 
to anyone. It is not awarded for any spurt in profes- 
sional or civic endeavor. It is not awarded for any 
achievement, accomplishment, or duty done in one year. 
It is awarded for distinguished services through a life- 
time, to the great cause of jurisprudence. 

“Unanimously this year, the American Bar Asso- 
ciation selects one of its great sons, one of the country’s 
great sons, for this, the outstanding award of our 
National organization. It has been awarded to Edgar 
3ronson Tolman; and the award will be made by 
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HOUSE OF DELEGATES 


First Session of House of Dele- 
gates Hears Report on Associa- 
tion’s Financial Condition 
Amendments to Constitution 
and By-Laws Approved — Cer- 
tain Committees Discontinued 

Members of Board of Gover- 

nors Elected 
HE House of Delegates took up briskly the busi 


ness of its first session, as the now mature policy- 


determining body of the Association and the pro 


fession. As has become a customary procedure, the 


President of the Association was able to announce that 


again the membership was at “a new all-time high,” now 


of 31,846 members. When the applause which greeted 
this announcement subsided, the House faced the facts 
a deficit 
due to expanding work beyond current income. Va 


as to the financial condition of the Association 
rious amendments to the Constitution and By-laws, in 
the light of experience, were debated and adopted; the 
‘“Lawther amendments” took up much time but received 
few votes. Signs of an approaching issue as to the 
supervision of Section printing appeared. Resolutions 
were offered, including the controversial “Carey reso- 
lution” as to the Bill of Rights Committee; members of 
numerous Com- 
heard and approved; 
discontinued as 


the Board of Governors were elected 


mittee recommendations 


were 


several Committees were no longer 


recommendations by 
milttees were heard and approved 


HE FIRST SESSION of the House of Delegates 
as a part of the Sixty-second Annual Meeting of 


the American Bar Association was called to order 


needed; various Standing Com- 


in the Auditorium of the Veterans’ Building Monday 
afternoon. After roll call President Hogan referred 
to the demonstrated fact that “this delegate body is 


truly representative of the legal profession of the United 
States,” and expressed the opinion that the constructive 
work of the House has “made it worth while for us 
seriously to consider the advantages to our Association 
of this House getting together every mid-winter as 
well as at the annual meeting.”” President Hogan then 
announced that ‘in numbers of members, the American 
Bar Association is at an all-time new high record— 
31,846 American lawyers gathered under the banner 
of the American Bar Association.” 


After commenting upon the great number of Com 
mittee reports and Section reports presented for con- 
sideration at the annual meeting, President Hogan sub- 
mitted for consideration a suggestion that hereafter 





the annual meeting consider principally the Comittee 
reports which have been printed and sent out i 
advance, and that the mid-winter meeting of the House 
of Delegates consider principally the Section reports 
which are the result of the annual 
Sections. 


meetings of th 

President Hogan then turned the histori 
the Association over to Chairman Thomas B 
who presided most capably over the subsequent delibet 
ations of the House 

Chairman Morris B. Mitchell, of Minnesota, gave 
the report of the Committee on Credentials and Admis 
which established the House for 
the current meeting. The mid-winter 
meeting of the House was presented and ed 


av el of 
Gay, 


sions, roster of the 
record of the 


appro\ 
Financial Condition of the Association 


At the President 
of the financial condition of the Association was stated 
by Joseph W. Henderson, of Philadelphia, incoming 
Chairman of the Budget Committee. The total income 
received from Association dues during the year ended 
lune 30, 1939, was $218,662.59. The total income 
received was $261,670.55. The total expenditures wer: 
$280,303.51, leaving a deficit of $18,632.96 for the 
year’s operations, including therein a reserve of $3,000 
for unpaid bills and an item of $3,100 for depreciation 

The report of Secretary Harry S. Knight, of Penn 
sylvania, showed that during the past ten years the 
membership of the Association has increased 12%, its 
expenditures for Sections and Committees have in 
creased 26%, and the cost of the Annual Report 
volume has increased 32%. Studies by the Printing 
Committee show that approximately one-half of the 
Association’s annual income is spent for printing and 
mailing. Economies in printing have saved the Asso 
ciation more than $10,000 during the past year, with 
improved effectiveness of the printed matter 

Treasurer John H. Voorhees, of South Dakota, 
rendered the report of the Treasurer, which 
received and filed. 

Secretary Knight presented the report of the Board 
of Governors to the House of Delegates Assembly 
Delegate George M. Morris, of the District of Colum 
bia, questioned the Secretary regarding a report of the 
Committee on Printing, transmitted with the record of 
the May meeting of the Board of Governors. A point 
of order made by President Hogan as to the regularity 
of Delegate Morris’ procedure was sustained by Chait 
man Gay. Mr. Morris then moved that the part of the 
report of the Board of Governors referred to by him 
be made a special order of business for discussion 
before the House on Wednesday afternoon. W. Eugene 
Stanley, of Kansas, and Guy Crump, of California, 
supported the motion for the special order of business, 
which was thereupon adopted. 


instance of Hogan, an analysis 


was also 


Amendments to Constitution and By-laws 


Chairman Crump gave the report of the Com 
mittee on Rules and Calendar concerning the proposed 
amendments to the Constitution and 
Association. The amendment of Article II of the Con 
stitution, in respect of eligibility to membership in the 
Association, was unanimously approved by the House 

The proposed amendment of Article IV, Section 3, 


By-laws of the 












oa 














of the Constitution, so as to provide for the election of 
eight Assembly delegates to the House of Delegates, 
four of whom should be elected each year for a two- 
year term, was approved, with a verbal change sug- 
gested by Frank M. Drake, of Kentucky, to the effect 
that “No two of whom shall be residents of the same 
state.” The corresponding amendment of Article V, 
Section 3, was likewise approved by the House. 

Proposed amendments of Article V, Sections 6 
and 7, as to the expiration of the terms of office of 
State Bar Association Delegates, local Bar Association 
Delegates, and delegates from affiliated organizations 
of the legal profession, were approved, upon the recom- 
mendation of the Committee on Credentials and Ad- 
missions and the Committee on Rules and Calendar. 
At the suggestion of John Kirkland Clark, of New 
York, the amendment of Article V, Section 7, was 
verbally changed to relate to “The term of any dele- 
gate succeeding any such delegate.” 

The amendment of Article VIII, Section 2, of the 
Constitution, so as to reduce the number of signers 
required for a nominating petition for officers of the 
Association or members of the Board of Governors, 
was adopted without opposition. 


Eligibility to Board of Governors 


[he proposed amendment of Article VIII, Section 
3 (a) so as to broaden the eligibility for nomination 
and election to the Board of Governors by making 
eligible also those who have had experience as mem- 
bers of the House of Delegates even though not mem- 
bers of the House at the time of nomination and elec- 


tion, was next considered. Delegate E. Paul Mason, 


of Maryland, opposed the amendment as “undesirable.” 
Delegate W. Eugene Stanley of Kansas, declared that 
“It is necessary to have upon the Board of Governors 
men with experience, men who have had experience 
in the House of Delegates. On the other hand, a man 
having obtained that experience in the House of Dele- 
gates, knowing the procedure of the Association, 
familiar with the work of the Association, might be 
very valuable as a member of the Board of Governors, 
although his term may have expired.” State Delegate 
Conrad E. Snow, of New Hampshire, referred to the 
fact that “the Board of Governors was in effect a Com- 
mittee of this House,” and added that “If that is so, 
membership in the Board of Governors should be 
limited to the present membership of the House.” The 
proposed amendment was put to a vote and was 
adopted, with scattering votes in opposition, 

Rule III, paragraph 4, of the Rules of Procedure 
of the House of Delegates, was next amended by mak- 
ing optional with the Committee on Credentials and 
\dmissions the requirement that each affiliated organ 
ization of the legal profession, if admitted to the House, 
shall file a certified list of names and addresses of its 
members 


Further Amendments Debated 


Consideration of the proposed amendments of the 
By-laws relative to the discontinuance of various Stand- 
ing and Special Committees was by vote deferred until 
the presentation of the report of the Special Committee 
on Survey of Sections and Committees. 

An amendment of Article X, Section 1, of the By- 
laws, filed by Frank J. Hogan as an individual member, 
was withdrawn by him in favor of an amendment 
noticed by William L. Ransom, of New York, dealing 
with the same subject matter. The latter amendment, 
making optional the appointment of a Membership 
Committee in any State, was thereupon adopted, with 
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a verbal change from “shall” to “may” in the provision 
for a General Chairman of any State Membership 
Committee. 

The several amendments proposed by former 
Judge Harry P. Lawther, of Texas, in relation to 
Article V, Section 11, Article VII, and Article VIII, 
of the Constitution, as to the method of nominating and 
electing officers and members of the Board of Gover- 
nors, were next taken up by the House, following the 
discussion aid rejection of the same amendments by 
the Assembly at its session Monday forenoon. Judge 
Lawther advanced his familiar arguments in behalf of 
his proposals, which have from time to time been pub- 
lished in the Journal; and the House granted him ex- 
tensions of time for that purpose. Members of the 
House manifested their high personal feeling for the 
distinguished Texan, but did not rally to his proposals. 

Charman Crump of the Committee on Rules and 
Calendar supported briefly the Committee’s recom- 
mendation that the amendments be not approved. 
Joseph F. O’Connell, of Massachusetts, urged “serious 
consideration” of Judge Lawther’s proposals. The 
question being called for by the House, Chairman 
Crump’s motion that the Lawther amendments be not 
approved was adopted. 

William L. Ransom, of New York, obtained con 
sent that consideration of amendment noticed by him, 
relative to an additional method of nominating the 
Chairman of the House, be deferred until after the 
Assembly had acted. 


Members of Board of Governors Elected 

The Secretary certified the due nomination of the 
following persons for membership on the Board of 
Governors: First Judicial Circuit, George R. Grant, of 
Masachusetts ; Second Judicial Circuit, Philip J. Wick- 
ser, of New York; Sixth Judicial Circuit, Carl V. 
Essery, of Michigan; Tenth Judicial Circuit; G. Dexter 
Blount, of Colorado. On motion duly carried, the Sec- 
retary cast a unanimous ballot for their election. 

The next order of business was the offering of 
resolutions for reference to the Committee on Draft. 
Delegate Robert Carey, of Jersey City, filed a resolu- 
tion directed to the operations and conduct of the Bill 
of Rights Committee. Morris B. Mitchell, of Min 
nesota, offered a resolution which authorized the As 
sociation to pay the expense of mailing out notices of 
State meetings of the American Bar Association, to 
the members in the various States. 

Chairman Gay announced that he had appointed 
the various committees of the House to consider and 
report to the House in respect to such action as had 
been taken by the various Sections and had not re- 
ceived the consideration and action of the Board of 
Governors: 

Committee to report as to the Sections on Judicial 
Administration, International and Comparative Law, 
and Public Utility Law: Burt J. Thompson, Chairman, 
lowa; T. Scott Offutt, Maryland; William Logan 
Martin, Alabama; Monte Appel, Minnesota; and Ken 
neth Teasdale, Missouri. 

Committee to consider the reports of the Junior 
Bar Conference, the Section of Bar Organization Ac- 
tivities and the Section of Legal Education and Ad- 
missions to the Bar: George H. Bond, Chairman, New 
York; Burt W. Henry, Louisiana; William B. Hale, 
Illinois ; Roy C. Ledbetter, Texas; and A. G. C. Bierer, 
Jr., Oklahoma. 

Committee to consider the reports of the Sections 
of Commercial | aw, Real Property, Probate and Trust 
Law, and Patent, Trade-Mark and Copyright I.aw: 





HOUSE OF DELEGATES 


First Session of House of Dele- 

gates Hears Report on Associa- 

tion’s Financial Condition 

Amendments to Constitution 

and By-Laws Approved —Cer- 

tain Committees Discontinued 
Members of Board of Gover- 

nors Elected 


HE House of Delegates took up briskly the busi 

ness of its first session, as the now mature policy 

determining body of the Association and the pro 
fession. As has become a customary procedure, the 
President of the Association was able to announce that 
again the membership was at “a new all-time high,” now 
of 31,846 members. When the applause which greeted 
this announcement subsided, the House faced the facts 
as to the financial condition of the Association—a deficit 
due to expanding work beyond current income. Va 
rious amendments to the Constitution and By-laws, in 
the light of experience, were debated and adopted; the 
‘‘Lawther amendments” took up much time but received 
few votes. Signs of an approaching issue as to the 
supervision of Section printing appeared. Resolutions 
were offered, including the controversial “Carey reso- 
lution” as to the Bill of Rights Committee: members of 
the Board of Governors were elected; numerous Com- 
mittee recommendations were heard and approved; 
several Committees were discontinued as no longer 
needed; various recommendations by Standing Com- 
mittees were heard and approved 


HE FIRST SESSION of the House of Delegates 
‘Re a part of the Sixty-second Annual Meeting of 

the American Bar Association was called to order 
in the Auditorium of the Veterans’ Building Monday 
afternoon. After roll call President Hogan referred 
to the demonstrated fact that “this delegate body is 
truly representative of the legal profession of the United 
States,’’ and expressed the opinion that the constructive 
work of the House has “made it worth while for us 
seriously to consider the advantages to our Association 
of this House getting together everv mid-winter as 
well as at the annual meeting.” President Hogan then 
announced that “in numbers of members, the American 
Bar Association is at an all-time new high record— 
31,846 American lawyers gathered under the banner 
of the American Bar Association.’ 

After commenting upon the great number of Com 
mittee reports and Section reports presented for con- 
sideration at the annual meeting, President Hogan sub 
mitted for consideration a suggestion that hereafter 
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the annual meeting consider principally the Comittee 

reports which have been printed and sent out i 
advance, and that the mid-winter meeting of the Hous« 
of Delegates consider principally the Section reports 
which are the result of the annual meetings of th 
Sections. 

President Hogan then turned tl 
the Association over to Chairman Thomas B. Gay, 
who presided most capably over the subsequent deliber 
ations of the House. 

Chairman Morris B. Mitchell, of Minnesota, gave 
the report of the Committee on Credentials and Admis 
sions, which established the roster of the House for 
the current meeting. The record of the mid-wintet 
meeting of the House was presented and approved 


e historic gavel of 


Financial Condition of the Association 


At the instance of President Hogan, an analysis 
of the financial condition of the Association was stated 
by Joseph W. Henderson, of Philadelphia, incoming 


Chairman of the Budget Committee. The total income 
received from Association dues during the year ended 


June 30, 1939, was $218,662.59. The total incom 
received was $261,670.55. The total expenditures wer: 
$280,303.51, leaving a deficit of $18,632.96 for the 
year’s operations, including therein a reserve of $3,000 
for unpaid bills and an item of $3,100 for depreciation 

The report of Secretary Harry S. Knight, of Penn 
sylvania, showed that during the past ten years the 
membership of the Association has increased 12%, its 
expenditures for Sections and Committees have 1 
creased 26%, and the cost of the Annual Report 
volume has increased 32%. Studies by the Printing 
Committee show that approximately one-half of the 
Association’s annual income is spent for printing and 
mailing. Economies in printing have saved the Asso 
ciation more than $10,000 during the past year, with 
improved effectiveness of the printed matter 

Treasurer John H. Voorhees, of South Dakota, 
rendered the report of the Treasurer, which was also 
received and filed. 

Secretary Knight presented the report of the Board 
of Governors to the House of Delegates. Assembly 
Delegate George M. Morris, of the District of Colum 
bia, questioned the Secretary regarding a report of the 
Committee on Printing, transmitted with the record of 
the May meeting of the Board of Governors. A point 
of order made by President Hogan as to the regularity 
of Delegate Morris’ procedure was sustained by Chair 
man Gay. Mr. Morris then moved that the part of the 
report of the Board of Governors referred to by him 
be made a special order of business for discussion 
before the House on Wednesday afternoon. W. Eugene 
Stanley, of Kansas, and Guy Crump, of California, 
supported the motion for the special order of business 
which was thereupon adopted. 


Amendments to Constitution and By-laws 


Chairman Crump gave the report of the Com 
mittee on Rules and Calendar concerning the proposed 
amendments to the Constitution and By-laws of the 
Association. The amendment of Article II of the Con 
stitution, in respect of eligibility to membership in the 
Association, was unanimously approved by the House 

The proposed amendment of Article IV, Section 3, 














of the Constitution, so as to provide for the election of 


eight Assembly delegates to the House of Delegates, 
four of whom should be elected each year for a two- 
year term, was approved, with a verbal change sug- 
gested by Frank M. Drake, of Kentucky, to the effect 
that “No two of whom shall be residents of the same 
state.” The corresponding amendment of Article V, 
Section 3, was likewise approved by the House. 

Proposed amendments of Article V, Sections 6 
and 7, as to the expiration of the terms of office of 
State Bar Association Delegates, local Bar Association 
Delegates, and delegates from affiliated organizations 
of the legal profession, were approved, upon the recom- 
mendation of the Committee on Credentials and Ad- 
missions and the Committee on Rules and Calendar. 
At the suggestion of John Kirkland Clark, of New 
York, the amendment of Article V, Section 7, was 
verbally changed to relate to “The term of any dele- 
gate succeeding any such delegate.” 

The amendment of Article VIII, Section 2, of the 
Constitution, so as to reduce the number of signers 
required for a nominating petition for officers of the 
Association or members of the Board of Governors, 
was adopted without opposition. 


Eligibility to Board of Governors 


[he proposed amendment of Article VIII, Section 
3 (a) so as to broaden the eligibility for nomination 
and election to the Board of Governors by making 
eligible also those who have had experience as mem- 
bers of the House of Delegates even though not mem- 
bers of the House at the time of nomination and elec- 
tion, was next considered. Delegate E. Paul Mason, 
of Maryland, opposed the amendment as “undesirable.” 
Delegate W. Eugene Stanley of Kansas, declared that 
“It is necessary to have upon the Board of Governors 
men with experience, men who have had experience 
in the House of Delegates. On the other hand, a man 
having obtained that experience in the House of Dele- 
gates, knowing the procedure of the Association, 
familiar with the work of the Association, might be 
very valuable as a member of the Board of Governors, 
although his term may have expired.” State Delegate 
Conrad E. Snow, of New Hampshire, referred to the 
fact that ‘‘the Board of Governors was in effect a Com- 


mittee of this House,” and added that “If that is so, 
membership in the Board of Governors should be 
limited to the present membership of the House.” The 
proposed amendment was put to a vote and was 


adopted, with scattering votes in opposition, 

Rule III, paragraph 4, of the Rules of Procedure 
of the House of Delegates, was next amended by mak 
ing optional with the Committee on Credentials and 
\dmissions the requirement that each affiliated organ 
ization of the legal profession, if admitted to the House, 
shall file a certified list of names and addresses of its 
members 


Further Amendments Debated 


Consideration of the proposed amendments of the 
By-laws relative to the discontinuance of various Stand- 
ing and Special Committees was by vote deferred until 
the presentation of the report of the Special Committee 
on Survey of Sections and Committees. 

An amendment of Article X, Section 1, of the By- 
laws, filed by Frank J. Hogan as an individual member, 
was withdrawn by him in favor of an amendment 
noticed by William L. Ransom, of New York, dealing 
with the same subject matter. The latter amendment, 
making optional the appointment of a Membership 
Committee in any State, was thereupon adopted, with 
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a verbal change from “shall” to “may” in the provision 


for a General Chairman of any State Membership 
Committee. 
The several amendments proposed by former 


Judge Harry P. Lawther, of Texas, in relation to 
Article V, Section 11, Article VII, and Article VIII, 
of the Constitution, as to the method of nominating and 
electing officers and members of the Loard of Gover- 
nors, were next taken up by the House, following the 
discussion aud rejection of the same amendments by 
the Assembly at its session Monday forenoon. Judge 
Lawther advanced his familiar arguments in behalf of 
his proposals, which have from time to time been pub- 
lished in the Journal; and the House granted him ex- 
tensions of time for that purpose. Members of the 
House manifested their high personal feeling for the 
distinguished Texan, but did not rally to his proposals. 

Chairman Crump of the Committee on Rules and 
Calendar supported briefly the Committee’s recom- 
mendation that the amendments be not approved. 
Joseph F. O’Connell, of Massachusetts, urged “serious 
consideration” of Judge Lawther’s proposals. The 
question being called for by the House, Chairman 
Crump’s motion that the Lawther amendments be not 
approved was adopted. 

William L. Ransom, of New York, obtained con 
sent that consideration of amendment noticed by him, 
relative to an additional method of nominating the 
Chairman of the House, be deferred until after the 
Assembly had acted. 


Members of Board of Governors Elected 

The Secretary certified the due nomination of the 
following persons for membership on the Board of 
Governors: First Judicial Circuit, George R. Grant, of 
Masachusetts ; Second Judicial Circuit, Philip J. Wick- 
ser, of New York; Sixth Judicial Circuit, Carl V. 
Essery, of Michigan; Tenth Judicial Circuit ; G. Dexter 
Blount, of Colorado, On motion duly carried, the Sec- 
retary cast a unanimous ballot for their election. 

The next order of business was the offering of 
resolutions for reference to the Committee on Draft. 
Delegate Robert Carey, of Jersey City, filed a resolu- 
tion directed to the operations and conduct of the Bill 
of Rights Committee. Morris B. Mitchell, of Min- 
nesota, offered a resolution which authorized the As 
sociation to pay the expense of mailing out notices of 
State meetings of the American Bar Association, to 
the members in the various States. 

Chairman Gay announced that he had appointed 
the various committees of the House to consider and 
report to the House in respect to such action as had 
been taken by the various Sections and had not re 
ceived the consideration and action of the Board of 
Governors: 

Committee to report as to the Sections on Judicial 
Administration, International and Comparative Law, 
and Public Utility Law: Burt J. Thompson, Chairman, 
lowa; T. Scott Offutt, Maryland; William Logan 
Martin, Alabama; Monte Appel, Minnesota; and Ken 
neth Teasdale, Missouri. 

Committee to consider the reports of the Junior 
Bar Conference, the Section of Bar Organization Ac- 
tivities and the Section of Legal Education and Ad- 
missions to the Bar: George H. Bond, Chairman, New 
York; Burt W. Henry, Louisiana; William B. Hale, 
Illinois; Roy C. Ledbetter, Texas; and A. G, C. Bierer, 
Jr., Oklahoma. 

Committee to consider the reports of the Sections 
of Commercial Law, Real Property, Probate and Trust 
Law, and Patent, Trade-Mark and Copyright Taw: 
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Oregon; Murray Season- 
District of Columbia ; 
and Giles J. Pat- 


Teiser, Chairman, 
Walter M. Bastian, 
New Hampshire; 


Sidney 
good, Ohio; 
Conrad E. Snow, 
terson, Florida. 

Committee to consider the reports of the Sections 
of Insurance Law, Criminal Law, Municipal Law and 
Mineral Law: Delger Trowbridge, Chairman, Cali- 
fornia; O. B. Thorgrimson, Wzshington; William H. 
Watkins, Mississippi; Robert Carey, New Jersey; and 
Willis Smith, North Carolina. 


Various Committee Recommendations Approved 


In the absence from House of Ira S. Lillick, 
of California, Chairman of the Committee on Admiralty 
and Maritime Law, Charles A. Beardsley presented the 
report of the Committee and moved the adoption of its 
recommendations, which had been approved by the 
Board of Governors. The resolution, which was to the 
effect that the House affirm its support of a bill pre 
pared by the Committee and approved by the Associa- 
tion, as to the rule of certain maritime 
cases, was carried. 

Mrs. Mabel Walker Willebrandt, of the District 
of Columbia, presented interestingly the report of the 
Standing Committee on Aeronautical Law, and moved 
the adoption of its several recommendations, all of 
which were approved. After receiving and filing the 
report of the Committee on American Citizenship, 
headed by Ralph R. Quillian, of Georgia, the report of 
the Committee on the Sesquicentennial Celebration was 
presented by Chairman J. Harry LaBrum, of Penn 
sylvania, who moved that the Committee be discharged 
as its work had been completed. The motion 
carried. 


Chairman William A 


damages in 


was 


Schnader, of 


Pennsylvania, 





gave the report of the Committee on State Legislation 
and moved the adoption of its recommendation “that 
every State Bar Association which has not as yet done 
so be urged to create a Committee on Uniform State 
Laws for the furthering the 
State legislation approved by the American Bar As 
sociation.” For fifty years, he said, the American Bat 
Association had been approving and indorsing for pas 
Legislatures various Acts which are initiated 
either here or with the National Conference of Com 
missioners on Uniform State Laws. Until this last 
year it had never done anything officially to further the 
passage of the Acts. President Hogan had instructed 
the Committee on State Legislation last year to under 
take that task. It is a large undertaking for only two 
meibers of this Association in each State to handle and 
the Committee felt that it needed the cooperation of 
the State Bar Associations in order to get results, and 
with that thought it had asked the Association to adopt 
the resolution just presented. The resolution was 
thereupon adopted. 


passage of 


purpose of 


sage by 


The report of the Committee on Amendments and 
Legislation Relating to Child Labor was filed, and on 
motion of Charles A. Beardsley, of California, the 
Committee was discharged. The report of the Com 
mittee on Communications was next When 
consideration of the report of the Committee on Ju 
dicial Salaries was begun, former Judge Charles M 
Thomson, of Illinois, stated that he had a resolution 
which he wished to submit in connection with the re 
port of that Committee. Owing to the lateness of the 
hour, Mr. Ransom, of New York, suggested that con 
sideration of the report and resolution be deferred 
until there was a full attendance of the House. 


rece ver 1 


The first session of the House recessed at five 


thirty o’clock. 
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Second Session of House Votes 
to Hold Mid-Winter Meeting 
in Chicago —- Committee Re- 
ports Heard and Considered 
Important Action as to Securi- 
ties Laws and Regulations 
Committee on Jurisprudence 
and Law Reform Offers Notable 
New Program 
7 SECOND SESSION of the House was 
marked by lively debate on several subjects. The 
House voted to hold a mid-winter meeting, prob- 
in Chicago next January, after being warned of 


Gabriel Moulin 


the budgetary problems. A resolution to start a cam- 
paign for increased salaries for all Federal judges was 
vigorously debated. The opposition was principally 
that the time is unpropitious, as the need for economy 
should prevail. The resolution was defeated. Super- 
vision of Association and Section printing became in- 
volved in a parliamentary issue, and a limiting reso- 
lution was adopted. Important action was taken as to 
securities laws and regulations. A notable new program 
offered by the Committee on Jurisprudence and Law 
Reform was sanctioned. A controversial issue as to 
Bar Association “rosters” and the Canons of Ethics was 
raised, debated and deferred. Rapid progress was made 
with the formidable calendar of Committee reports. 
A held on Wednesday afternoon, Chairman Guy R. 
Crump, of California, presented on behalf of the 
Committee on Rules and Calendar a resolution that a 
mid-winter meeting of the House of Delegates be held 
at a time and place to be fixed by the Board of Gov- 
ernors, the expense to be borne in a manner similar 


T the second session of the House of Delegates, 
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to that fixed in a resolution which called the mid- 
winter meeting last January. 

Louis E. Wyman, of New Hampshire, Chairman 
of the Budget Committee, said that “a meeting may be 
desirable but, nevertheless, I believe we should oper- 
ate within our income.” Walter P. Armstrong, of 
Tennessee, declared that in his opinion “the work of 
this House is the most important work of the entire 
Association, and I think a mid-winter meeting should 
be a first charge on the funds of the Association.” 
Joseph W. Henderson, of Pennsylvania, also of the 
Budget Committee, added that, “I personally believe 
a meeting of the House of Delegates is a very good 
thing to have, but we of the Budget Committee there- 
fore desire your support when we make the correspond- 
ing cuts of Committees and Sections, which we have 
to do to try to balance this budget to provide the nec 
essary expense for the mid-winter meeting.” The mo- 
tion directing the holding of such meeting was put to 
a vote and carried. 

The report of the Committee on Judicial Selec- 
tion and Tenure was presented by Chairman John 
Perry Wood, of California. Fred B. H. Spellman, of 
Oklahoma, Chairman of the Committee on Bar Jour- 
nal Advertising, outlined the report of that Committee. 
Both reports were received and filed. 

Resolution as to Increased Salaries for Federal 
Judges 

The report of the Committee on Judicial Salaries, 
headed by Walter S. Foster, of Michigan, was next 
taken up. In connection with this report, former 
Judge Charles M. Thomson, of Illinois, offered the 
follwing resolution: 

“WHEREAS, It was resolved by the House of Dele- 
gates of the American Bar Association at its meeting 
held in Chicago in January last, that it was the opin- 
ion of the House, as well as the very general opinion 
of the members of the Bar, that the compensation be- 
ing paid to our Federal judges is inadequate and 
should be increased ; and further that in the opinion of 
the House of Delegates of the American Bar Asso- 
ciation this matter should now have the careful con- 
sideration of the Committee of the Association on Judi- 
cial Salaries, and said Committee was requested to 
submit to the House a form of appropriate legislation 
making proper and adequate increases in the compen- 
sations paid to the judges of the Federal Courts; and 

“WHEREAS, Said Committee has submitted a re- 
port to this House for its consideration at its meeting 
held in San Francisco, containing as an appendix a 
form of Bill fixing the salaries of the judges of the 
Courts of the United States; now, therefore, 

“Be It Resotvep, That the House of Delegates of 
the American Bar Association respectfully recommends 
to the Congress of the United States that a substantial 
increase be made in the salaries of the judges serving 
in all of the Courts of the United States. 

“(2) That copies of this resolution be forwarded 
by the Secretary of this Association to the chairmen 
of the Committees on the Judiciary of the Senate and 
of the House of Representatives of the Congress of the 
United States, and 

“(3) That the Special Committee of this House 
on Judicial Salaries be, and the same is continued, and 
said Committee is further authorized and directed to 
submit a form of appropriate legislation making proper 
and adequate increases in the compensations paid to 
the judges of the Federal Courts, such as the form at- 





tached to the present report of the Committee as an 
appendix, or its equivalent, to the Chairmen of said 
Committees of the Congress, requesting that such legis- 
lation be introduced in the Senate and House of Rep- 
resentatives for consideration at as early a time as 
practicable.” 

The Committee had reported that in its opinion 
the present is not a propitious time to seek to bring 
about increases in Federal salaries and that the preva 
lent sentiment for economy in Federal expenditures 
would make it inadvisable for the Association to ini 
tiate such a step at this time, irrespective of the merit 
of such a proposal under other circumstances. Presi 
dent Hogan seconded and supported Judge Thomson’s 
motion. 

Present Time Deemed Unpropitious for Such a 
Move 


Former Governor John M. Slaton, of Georgia, 
opposed the motion, and declared that in the presence 
of the “economic depression” the fact that the salaries 
of Federal judges are now subject to taxation illus- 
trates the necessity for diminishing taxes and the tax 
burdens upon all citizens, but does not justify an in 
crease in the salaries of judges. “I do not think that 
we ought,” said he, “to add the prestige of our author 
ity to an increase at this time in public expenditure.” 

L. Ward Bannister, of Colorado, said that “This 
is no time, when we are in a great economic crisis, to 
increase the salaries of the judges of the United States 
It is true, as the governor has just said, that the in 
debtedness of the Federal Government at the present 
time is between forty and forty-five billion dollars. It 
is also true that this last year the deficit has increased 
by something like five billion dollars. It is true that 
the total indebtedness of this country. Federal, State 
and local, is sixty-eight billion dollars, and it is as cer- 
tain as the sun sets that unless this country effects 
economies, and does it soon, we are going to run into 
one of the greatest catastrophies in American history. 
There is no escape. Economists tell us that. Every 
businessman who thinks about it knows that that iy 
true, and it seems to me that this great American Bar 
Association should take the lead in effecting economies 
in the government of this country, and that we should 
be one organization in America that refuses to dip its 
hands further into the public treasury.” 

A. G. C. Bierer, Jr., of Oklahoma, agreed with what 
had been said in opposition to the motion, and further 
suggested “that it should be more the concern of this 
Association to worry less about getting adequate com- 
pensation for the judges and more about getting ade- 
quate judges for the compensation.” Judge James F. 
Ailshie, of Idaho, also opposed the motion and said 
that in his judgment, “more than half of the Federal 
judges who have been appointed within the last quar 
ter of a century are getting a better salary today than 
they ever earned in the practice of the law.” 

Arthur M. Fowler, of Tennessee, declared that 
“I think it would be a serious mistake for this Bar 
Association, complaining as we are of extravagance 
of the government, to ask the government, in matters 
which affect us, to increase expenditures.” Mr. Drake, 
of Kentucky, also opposed the motion. 


Resolutions as to Federal Judicial Salaries Are 
Defeated 


Whereupon the previous question having been 
called for, the votes in the negative prevailed and the 
resolution was not adopted. 
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Mr. Bannister, of Colorado, then took the rostrum 
to say that “We ought not take the position that the 
salaries of Federal judges are adequate. Our reasons 
are the economic depression in which we are involved.” 
He offered this resolution: 

“WHeErREAS, It is the sense of the House of Dele- 
gates that the salaries of Federal judges are inade- 
quate ; 


“WHEREAS, It is the sense of the House of Dele 
gates that the Federal budget should be balanced as 
soon as possible ; therefore, 

“Reso._vep, That the salaries should not be raised 


at the present time 
\ vote on this resolution was taken, and the same 


at : 
Was aiso re ected 


Vigorous Debate as to Association and Section 
Printing 

The special order of business for Wednesday 
afternoon was a resolution by George Maurice Morris, 
of the District of Columbia, with respect to the report 
of the Board of Governors which dealt, among other 
things, with the authority granted by it to the Special 
Comunittee Printing, Publication and Indexing. The 
Printing Committee had been created in the adminis 
tration of President Vanderbilt and directed to submit 
a plan for greater economy and effectiveness in the 
printing done at Association expense. As constituted 
following the May meeting of the Board of Governors, 
it was composed of a member of the Budget Committee 
(Mr. Henderson), a Section Chairman ( Mr. Harold J. 
Gallagher), a member of the Board of Editors of the 
JourNAL (Mr. Ransom), an official of a State Bar 
\ssociation (Mr. Karl Goldsmith), and a member at 
large (Mr. William C. Woodward). The report of 
that Committee, transmitted to the House by the Board 
of Governors, had stated in part: 

“In a quasi-public Association devoted to improv 
ing the administration of justice, advancing the science 
of jurisprudence, and furthering the interests of the 
legal profession and the public, the printing and dis- 
tribution of printed matter in various forms are tra- 
ditionally the chief mode of bringing its work and its 
views to the attention of all concerned. The effective- 
ness of such an Association therefore depends in large 
part upon the suitability and effectiveness of its printed 
matter, both as to contents and form. 

“With the income of the Association received al- 
most wholly from dues and amounting to about $225,- 
000 a year, the expenditure of fully half of that sum 
for printing presents the major problem in Associa- 
tion economy, if funds are to be available for other 
necessary expenses and for carrying on work which 
does not consist wholly of printing and mailing. 

“There is a well-known disposition on the part 
of lawyers to want to print everything in full and at 
length. Probably no association in any other field of 
voluntary endeavor is as much addicted to this as the 
\merican Bar Association. Lawyers print at length, 
although few people, even lawyers, read at length. Edit- 
ing in the interests of succinctness and effectiveness, 
with elimination or summarization of the unimportant, 
is rarely resorted to. Practically every other organiza- 
tion selects, edits, condenses, summarizes, and arranges 
its printed material so as to command and hold the 
attention and interest of those who see it. Modern 
typography and arrangement are utilized strikingly to 
that end. With the American Bar Association the 
speech in full, the paper in full, and the proceedings 


in full, have been sacrosanct—printed and mailed out 
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virtually as a matter of routine, without thought as to 
whether or not anyone will read them in that form. 
Any suggestion that anything less or anything else be 
done provokes vehement protest from the authors, as 
though impious hands were being laid on sacred privi- 
leges long vouchsafed by the Bill of Rights. Aside 
from the staggering burden of cost, such a course 
simply is not effective in this day and age... . 

“The tasks of saying what shall and shall not be 
printed and in what form, and to what extent conden- 
sations and summaries shall be substituted for full 
length, cannot fairly be left, in an association of law- 
yers, to the Headquarters staff. The authors of 
speeches, papers and reports have strong views as to 
their matchless values, if printed in full. Employees 
of the Association should not be expected to with- 
stand and say “no” to such vociferated demands by 
members prominent in the Association. Such func- 
tions can be exercised only by a suitable agency com- 
posed of members of the Association, acting under the 
authority of the Board of Governors.” 


Action of the Board of Governors in Controversy 


The Board of Governors had accordingly voted 
at its May meeting, among other things, (1) 
That the reports of Section Committees to their Sec 
tions shall not be printed in the Advance Program 
Pamphlet tc go to the general membership, until such 
reports have been approved by the Section or its Coun- 
cil and untu such printing and distribution have been 
authorized by the Board of Governors, upon consider- 
ing any recommendation of the Printing Committee. 

“(2) That in printing the reports of Section Com- 
mittees and the proceedings of Section meetings, for 
distribution to the members of Sections, the same shall 
be accompanied and preceded by a summary or digest 
of the contents of the reports, addresses, papers, pro- 
ceedings, etc., contained in such pamphlet; that the 
form and extent of such summary digests, and the ex- 
tent and length of the accompanying material, shall be 
subject to the approval and revision of the Special 
Committee on Printing; and that wherever deemed by 
the Committee on Printing to be practicable and desir- 
able, suitable abstracts, summaries or digests shall be 
used, wholly or in part, in such Section pamphlets, in 
lieu of printing in full such reports, addresses, papers 
and proceedings.” 

Mr. Morris moved that the grant of power stated 
in paragraph (2) above quoted be revoked and that 
the authority granted by that paragraph be as follows: 
“That in printing the reports of Section Committees 
and the procedures of Section meetings, for distribu- 
tion to the members of Sections, the same shall be 
accompanied and preceded by a summary or digest of 
the contents of the reports, addresses, papers, proceed 
ings, etc., contained in such pamphlet: that the form 
and extent of such summary digests, and the extent and 
length of the accompanying material shall be submitted 
to the Special Committee on Printing for advice and 
comment before being printed.” 


Point of Order Raised, Sustained and Debated 


After Mr. Morris had stated his motion, President 
Hogan asked the House for unanimous consent that 
he might reserve a point of order “so that we may 
have free discussion on this interesting and important 
matter.” Mr. Morris objected, and Chairman Gay 
announced, “Unanimous consent is not granted.” 
President Hogan then said, “I, therefore, make the 
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point of order that the resolution is not in order, be 
cause it is in conflict with the provision of the By-laws 
of this Association which commit to the Board of Gov 
ernors the control and government of whatever should 
be printed by the Association at the Association’s ex- 
pense.” (Article IV, Section 1; Article VII; Article 
VIII, Section 23). 

Chairman Gay sustained the point of order made 
by President Hogan. After referring to various pro 
visions of the Constitution and By-laws of the Associa- 
tion, Chairman Gay said that “it seems implicit in these 
provisions that the Board of Governors shall have gen 
eral control and supervision of the printing of Section 
and Committee reports, possibly because of the relation 
of expense thus involved to the general income of the 
\ssociation. 

“With the wisdom of these provisions, however, 
the Chair has no immediate concern, but if a powet 
which is thus conferred upon the Board is unwisely o1 
arbitrarily exercised, as seems to be implied by the 
pending motion, a remedy is provided through the 
orderly process of amendment to the Constitution and 
By-laws, and not by the adoption of a general reso 
lution by the House.” 

Mr. Morris appealed from the decision of the 
Chair, and debate concerning that appeal was partici 
pated in by Mr. Morris, Mr. Crump and Mr. O’Con 
nell, of who that “There is 
something of a hidden, mysterious character that Presi 


Massachusetts, declared 
dent Hogan seems to object to have come out into the 
open, and I want whatever is here in the open.” 


A Question of Personal Privilege 


President Hogan rose to a question of personal 
privilege and declared that “The statement made by 
Mr. O’Connell has no foundation in fact, and is as far 
unjustified as any statement that friend could 
possibly make about aother.” President Hogan then 
proceeded to state briefly the facts of the matter as 
they were known to him. Secretary Knight and Henry 
I. Quinn, of the District of Columbia, continued the 
discussion, after which Mr. Morris made an extended 
argument in support of his appeal from the decision 
of the Chair. In the course of his argument he said: 
“The Committee has done a splendid piece of work. 
It has made the best analysis of Association costs that 
it has ever been my privilege to read, and I have been 
reading them for about fifteen years. It has made some 
splendid suggestions with respect to the Advance Pro- 
gram by printing the material for action by the House 
in one pamphlet, and printing in another pamphlet the 
material which does not call for action. It has done 
a splendid job in analyzing the costs of printing for 


one 


the Association generally, and pointing out ways of 
saving money. 

“With all of those objectives, and many more 
which I might recite at length, I am thoroughly in 
accord, I compliment the Committee upon that work. 

The reason I presented the action of this Com 
mittee is to determine the question whether or not the 
Constitution which I have quoted governs this situa- 
tion, or whether the By-laws which the Chairman of 
the House has quoted govern the situation. 


My under- 
standing has been, since we revised the Constitution in 
Boston, that the House of Delegates was the supreme 
authority in this 
VI, Section 4) 


\ssociation.”’ Constitution. Article 
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Chairman Gay Overruled by the House 


Mr. Crump, of California, and Murray Season- 
good, of Ohio, argued further in support of Mr. Mor- 
ris’ appeal from the decision of the Chair. On a rising 
vote and count, the ruling of the Chair was overruled 
by the House. Mr. Morris then spoke further in sup- 
port of his motion, which without further discussion 
was adopted by a vote of seventy-two “Yes” and forty 
“No.” A supplementary motion by Mr. Morris as to 
the Printing Committee was adopted, effect 
“That the Committee shall have such powers and duties 
as voted to it by the Board of Governors as stated in 
the Board’s report to the House of Delegates dated 
June 9, 1939, as such report was amended by the action 
of the House of Delegates on July 12, 1939.” 


to the 


Securities Laws and Regulations 


The report of the Committee on Securities Laws 
and Regulations was presented by its Chairman, for- 
mer Judge John J. Burns, of Massachusetts, formerly 
General Counsel of the Securities and Exchange Com 
For the Committee, Judge Burns offered the 
without Oppo 


mission. 
following resolution which was adopted 
sition : 

“WHEREAS, The Special Committee on Securities 
Laws and Regulations of the American Bar Associa 
tion has filed its report stating that there exists a need 
for certain statutory changes in Federal securities legis 
lation ; and 

“WHEREAS, Such a report has been approved by the 
Board of Governors of said Association, now, therefore, 
be it 

“ResoLveD, That the American Bar Association 
respectfully recommends to the Congress of the United 
States the creation of a Joint Congressional Commit- 
tee to be composed of members of the United States 
Senate and of members of the United States House of 
Representatives which shall inquire into the need for 
consolidating and amending existing Federal securities 
legislation; be it further 

“RESOLVED, that a copy of this resolution, together 
with a copy of the Committee report be forwarded to 
the President of the Senate and to the Speaker of the 
House.” 

George Maurice Morris presented the report of 
the Committee on Federal Taxation, the recommenda- 
tions of which had been approved by the Board of 
Governors at its May meeting. Accordingly Mr. Mor- 
ris did not ask that the House approve the recommen- 
dations of the Committee. The report of the Com- 
mittee on Privileged Communications, of which Frank 
J. Wideman, of the District of Columbia, is Chairman, 
and the report of the Committee on Customs Law, 
headed by Albert MacC. Barnes, of New York, were 
received and filed. 


Committee on Jurisprudence and Law Reform 
Submits a New Program 


Chairman Walter P. Armstrong, of 
presented and discussed briefly the recommendations 
of the Committee on Jurisprudence and Law Reform, 
which he said had “considered recommendations for 
improvement in Federal legislation, both procedural and 
substantive law,” and selected those which they thought 
had a chance for passage, after it had conferred with the 
Department of Justice and the Senate and House Ju- 
diciary Committees. 

The first resolution, ““That the Association ap- 
proves in principle the establishment of a system of 


Tennessee, 























public defeu n the Federal Courts” was declared 
adopted o1 lose division of the House. 

\ res n that “the Association approves in 
principle bringing pistols and revolvers within 
the si National Firearms Act, thus requiring 
all weapons to be registered, and imposing a nominal 
tax on t sfer’”’ was adopted without discussion. 

\ t m that “the Association approves 
in princit permitting the United States to be 
sued i espect ¢ claims for property damage 
or perso1 ries due the negligence of govern 
ment off employees in the performance of their 
duties pted. 

¥ fourth resolution submitted by the Committee, 
“That the lation approves 1n principle an act per- 
mutting used of a crime against the United 
States indictment by grand jury and to con- 
sent to pri m by information’ was adopted. 


\ fift ution, to the effect ““That the Associa- 
tion appt principle an act requiring defenders 
in criminal es in the Federal Courts who purpose 


relying upon the defense of alibi, to give to the prose- 


cution notice that fact before trial,’”’ was declared 
adopted ing vote of the House. 


Che sixt esolution from the Committee, to the 





effec \ssociation approves in principle an 
Act pe criminal trials in the Federal Courts. 
comment upon the defendant’s failure to testify” was 
opposed b r. O’Connell, of Massachusetts, who had 
subt rity report. Former Governor Slaton, 
of Georgia, agreed with the position taken by Mr. 
(Connell [essrs. Seasongood, of Ohio, Delger 
lrowbridg California, and W. E. Stanley, of 
Kansas, de | the matter, after which Chairman 

strong plied in behalf of the committee. The 
sixtl was put to a rising vote and was 
declare { pted 


from the Committee to the 
effect e Association approves in principle an 
the Criminal Appeals Act so as to per- 
States, in criminal cases, to appeal from 

ing a demurrer or like pleading,” was 
also opy y Mr. O’Connell, who had filed a dis- 


Phe th resolution 


senting re] n the Committee. The resolution recom- 
mended by the Committee was adopted. 
Cha \rmstrong then moved resolutions Nos. 
8 and 9 ws: “Resotvep, That the Association 
approves nciple an Act providing for a system 
of volunt rement for Federal judges who have 
become « before reaching the present retirement 
ive 
REs That the Association approves in 


principl t prohibiting Federal judges from ac- 
any other kind of business.” 
Former Governor Slaton, of Georgia, inquired: 
ederal judge were the executor of an 
er of his family that required the trans- 
would that be fair to the Fed- 
eral judge that he shouldn’t do that, and is there 
a possibilit that accomplishing what the gentleman 
does not Mr. Armstrong replied, “I am de- 
lighted te that question because it so happens 
| that very question which actually 


‘Suppose I 


usiness, 


that I discussed 
arose wit e of the judges of the Court of Appeals, 
f the Second Circuit Court of Appeals, who was in 
think the act should be framed so 


, Stent VW 
lat situa we 


is not to nt his acting under those circumstances. 
is to prohibit a Federal 
business, not 


ommercial 
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from handling his own affairs, not from being executor, 
not from being a trustee.” 

On the request of Wm. Logan Martin, of Alabama, 
resolutions No. 8 and No. 9 were voted on separately 
Each was adopted. 


Further Reports by Committees Are Heard 


The report of the Committee on Administrative 
Law was received and filed, the principal report of 
that Committee having been made to the mid-winter 
meeting of the House of Delegates last January. 

Sylvester C. Smith, Jr., of New Jersey, Chairman 
of the Committee on Proposals Affecting the Supreme 
Court and Other Courts of the United States, presented 
its report for information and stated that “The emer 
gency for which this Committee was created appears 
to have passed. The Committee is of the opinion that 
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its work can be properly carried on by the Standing 
Committee on Jurisprudence and Law Reform.” Chair 
man Smith accordingly recommended that the Commit 
tee be discharged and the motion was carried. Thus 
passed quietly out of existence the agency of the Asso 
ciation which was on the firing line in the historic 
struggle of 1937 as to enlarging the Supreme Court of 
the United States 

The report of the Standing Committee on Labor, 
Employment and Social Security, of which William L 
Ransom, of New York, is Chairman, contained no 
recommendations for the action of the House, the prin 
cipal report of that Committee having been reported 
to the mid-winter meeting 


Bar Association “Rosters” Are Discussed 


The report of the Standing Committee on Profes 
sional Ethics and Grievances, of which Judge Herschel 
W. Arant, of Ohio, is Chairman, was received and 
filed. R. Allan Stephens, of Illinois, arose to ask con 
sideration of the following paragraph of that report: 

“Certain Bar Associations have issued rosters oi 
their membership and have therein made departures 
from ordinary membership rosters by the inclusion o 
information as to the fields of law in which particulai 
members are expert or experienced. This departure 
of course, has as its objective the promotion of thi 
interests of each member, who doubtless hopes that 
the publication of such information with his name will 
result in business being forwarded to him. The volun 
tary Bar Association publishing such a roster, in all 
probability, hopes that this phase of service will en 
courage additions to its membership. The Law List 
Committee has decided that such rosters are not law 
lists, and this Committee has decided that, because 
they are not law lists, a lawyer may not properly permit 
publication of this information with his name, unde 
Canon 27.” 

Mr. Stephens asked that in view of the facts dis 
closed by recent surveys of the economic condition of 
lawyers in many communities, the attitude of the Com 
mittee toward Bar rosters prepared for State and local 
Bar Associations presents a serious question of policy, 
which might call for an amendment of the Canons of 
Ethics. He moved that the above quoted paragraph 
of the Committee’s report be not approved by the 
Hlouse of Delegates. On motion of Mr. Smith, of New 
Jersey, the subject matter of Mr. Stevens’ resolution 
was laid over until a later session at which one or more 
representatives of the Committee on Professional 
Ethics and Grievances could be present. 

The report of the Committee on Facilities of the 
Law Library of Congress was presented by Henry P. 

dart, of Louisiana, in the absence of the Chairman of 

the Committee, and the recommendations were adopted. 
The report of the Committee on Legal Aid was received 
and filed. The report of the Committee on Economic 
Condition of the Bar was transmitted to the House with 
the recommendation of the Board of Governors that 
consideration of the report be deferred until next year in 
view of the fact that the report had not been received 
until July 10 and the members of the Board of Gov 
ernors had no opportunity to consider it or act upon 
it. William A. Roberts, of the District of Columbia, 
Chairman of the Committee, stated the situation and 
the circumstances of the delay in its report, the com- 
mittee being one whose abolition had been recommended 
by the Committee on Survey. On motion of Mr. 
Smith, of New Jersey, the report was placed on the 
calendar of the mid-winter meeting of the House 


The report of the Committee on Unauthorized 
Practice of the Law was received and filed. Judge Van 
Buren Perry, of South Dakota, gave the report of the 
Section of Judicial Administration, and made a motion 
that consideration of the report be deferred until the 
mid-winter meeting of the House of Delegates. 


~ 


Third Session of House of Dele- 
gates Acts on Resolutions 
Adopted by Assembly Powers 
of House as to Opinions of 
Committee on Professional 
Ethics Debated State Bar 
Association “Rosters” — Fact- 
Finding in Field of Public Rela- 
tions Committee on Com- 
merce Retained 


HE THIRD SESSION again showed the capac 
ity and usefulness of the House as a deliberative 
and smoothly-functioning legislative body.  Bi- 
cameral action was first taken on resolutions adopted 


by the Assembly; in one instance, modifying action 


was taken which required re-submission to the As- 
sembly. A significant step for fact-finding in the field 
oF pul lic relations was approve d in Ais ' Jarewmr ll to 
the House Robert Stone offered a resolution and 


made a moving plea for support of a business-like ad 
ministration of the Association within its resources 
The powers of the House as to opinions adopted by 
the Committee on Professional Ethics and Grievances 
was debated—are such opinions judicial or legislativ 
in characte An early issue as to amendment of the 
Canons of Ethics was forec ast, if the Association ts 
to “police” the commercial law lists and the State Bar 
Association “rosters” are to enter into competition with 
them The matter was deferred until the mid-winte 
meeting The House decided to retain the Committe: 
on Commerce, rather than merge tt into the Section of 
Commercial Lax The Committee on Survey was 
discharged ; other Committees and Sections reported. 


T the opening of the third session of the House 
A of Delegates on Thursday afternoon, Chairman 

Gay announced that he had received a telegram 
from Chairman ©. R. McGuire, of the Committee on 
\dministrative ].aw, to the effect that the Judiciary 
Committee of the House of Representatives had re- 
ported favorably the Association’s Administrative Law 
Bill, approved by the House last January. 

The first order of business was a statement to 
the House as to the resolutions adopted by the As- 
sembly upon the report of its Resolutions Committee. 
With respect to the Assembly Resolution which asked 

(Continued on page 664) 
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the Association to authorize its Public Relations Com 
mittee to make every effort to inform the general pub 
lic of the dignity and ethical standards of the legal 
profession and of the consciousness of lawyers of their 
public obligations, the House approved the action of 
the Assembly, which had referred the resolution with 
out recommendation to the Committee on Public Re 
lations. 


Modifying Action as to Public Defenders 


Assembly Resolution relative to the 
a system of public defenders in the 
the House approved the resolution 
adopted by the Assembly, with the modification that 
such action should not modify the action of the House 
of Delegates Wednesday upon the report of the Com 
mittee on Jurisprudence and Law Reform (as to public 
defenders in the Federal Courts), and with the further 
modification of striking out the alternative reference 
“or to such special committee as may be set up for 
the purpose of studying this matter.” The resolution 
as revised by the Resolutions Committee and adopted 
by the Assembly had been as follows: 

“WHEREAS, The proposed establishment of a sys 
tem to secure competent counsel for indigent persons 
accused of crime, has engaged the thoughtful attention 
of the Bar and the public for many years and is a 
subject of vital interest and importance in the admin 
istration of criminal justice 

“THEREFORE, Be It Resolved, That the American 
Bar Association approve in principle the establishment 
in each locality of a system, best adapted to local con 
ditions, as will be adequate and effective to assure 


As to the 
establishment of 
criminal courts, 


competent counsel for needy persons accused of crime : 
and be it 

“FURTHER RESOLVED, 
tical plans for carrying out the principle thus declared 
be referred to the Section on Criminal Law, or to 
such special committee as appointed by the 
House of Delegates to study and consider the subject. 
be determined by 
with 


That consideration of prac 


may be 


such Section or committee, as may 
the House of 
the Standing Committee on Legal 


cooperation 


Aid Work.” 
Action on Other Assembly Resolutions 


The next Assembly Resolution expressed the 
thought that many positions in Government service now 
occupied by laymen might in the public interest be 
better filled by lawyers, and called for the appoint 
ment of a Committee to make such positions available 
to lawyers, to the end, among other things, of reducing 
economic hardship among lawyers. The Assembly 
action had called on the Committee on the Economic 
Condition of the Bar to give study to this subject. On 
motion of Mr. Smith, of New Jersey, the House ap- 
proved the action of the Assembly on this resolution. 

The next resolution adopted by the Assembly, in 
form revised and recommended by the Resolutions 
Committee, had been as follows: 

“RESOLVED: That the President of the American 
Bar Association is hereby authorized to appoint a mem- 
ber or members of this Association to represent this 
Association on the Nation-wide Committee on Crime 
Prevention composed of representatives of The Amer- 
ican Legion, the National Association of Attorneys 
General, The Interstate Commerce Commission on 
Crime, and other Nation-wide civic: organizations; the 
representatives so appointed to cooperate in the work 
of that Committee, but to have no power to bind the 
American Bar without its 
consent.” 


Delegates, to act in 


Association in anv respect 


express 
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Assembly resolution was approved and adopted by the 
House. 


On motion of Henry S. 


Fact-Finding as to Public Relations Projected 


Chairman Philip J. Wickser, of New York, dis 
cussed interestingly the report of the Committee on 
Public Relations and moved “that, | 
tion 1 of Article X of the By-laws, t Com 
mittee on Public Relations shall consist of the fol 
lowing seven members: The President of the Associa 
tion, the Chairman of the House of Delegates, the 
Editor-in-chief of the AMERICAN BAR ASSOCIATION 
JOURNAL or a member of its Board of Editors desig 
nated by him, the following persons appointed by the 
President: A member of the Budget Committee of the 
Board of Governors, a Chairman, and two other mem 
bers of the Association who shall, as far as practicable, 
be chosen from members of the Council of the Section 
of Bar Association Activities and the Council of the 
Junior Bar Conference, respectively.” 

He stated that the Committee was not 
an appropriation. The motion of the ( 
adopted. 


ursuant to oec 


rt 
he Special 


asking for 
was 


ommittee 


Robert Stone Makes an Earnest Plea 


Robert Stone, of Kansas, in his “valedictory” as a 
member of the House, asked and obtained unanimous 


consent to introduce and speak to the following reso 
lution : 
‘Be It ReEso_vep, That the House of Delegates 


ermmors in its 


\ssociation, 


endorses the action of the Board of Gov 
determination to balance the budget of the 
and especially for its earnest endeavor to reduce the 
cost of printing and publishing of its books, pamphlets 
and documents through its Committee on Printing.”’ 
In support of his resolution Mr. Stone said, in 
part, “I deprecate, and I am sure all of us here depre 
cate, anything which might cause disagreement between 
this House and its servants. The Board of 
has several very serious problems thrown 
shoulders. I may speak freely, becaus« 


Governors 
upon its 


I have served 


three years upon that Board. I am retiring today 
I am retiring from this House today I have had 
no other opportunity to speak, but someone should 


tell you and remind you of the serious burden laid 
upon the Board of Governors to manage the aff 
especially the financial affairs of this 
that we may not have a deficit. 

“We have an almost impossible problem to solve 


affairs. 
Association, so 


and that is to make the expenses come within the in 
come. Your Budget Committee. acting under the 
Board, strives very hard to solve that problem: and 
yet there is an almost insupportable pressure brought 
to bear upon the Budget Committee and upon the 
Board from all of the Committees of the Association. 
from every Section of the Association, to yield to ex 
penses which will become exorbitant unless they are 
held down. 

“To that end, this Committee on Printing and Pub 
lications was appointed and has made, as Mr. Morris 


said the other day, one of the finest reports that was 
ever brought to this Association, and it discloses the 
astounding situation of $110,000, the average expense 
of the last three years, for printing 

“Now everybody wants what he says printed, and 
many of the things that are said here and by the Com 
mittees and in the Sections are rinting, and 
should be printed, but there is a great deal that can 
he left out without crippling the work of the Associa 
tion. That is the problem that this ‘ 


wortl 1 


mnmittee on 
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Printing has so 
in the pampl 
will turn t 

shows the ast« 


splendidly brought to your attention 
let which is on your desk, and if you 
that pamphlet you will find there that it 
unding expense of printing. That printing 
largely comes from the pressure to print the excellent 
addresses and the excellent reports, the magnificent re- 
ports, that are brought in by the Committees and by 
the Sections, but it must be held down or we would 
go in the red, and somebody must keep his fingers 
on the purse strings and hold them. . .” 

“That is all there is to it, gentlemen; that is all 
there is to it. The Board of Governors is your servant. 
It is not trying to dictate to you, and any intimation 
that came t House that the Board of Governors 
or the officers of the Association were trying to force 
their will upon this body or were trying to secrete from 
this body anything was really without any justification.” 

Mr. Stone’s remarks were heartily applauded, and 
d by many members as he left the rostrum. 
adopted 


this 


he was greet 


His resoluti I Was 
Status of Opinions as to Professional Ethics 


In the of Chairman Arant of the Commit 
tee on Professional Ethics and Grievances, Judge Orie 
LL. Phillips, of New Mexico, a member of the Commit- 
tee, addressed the House with respect to the motion 
offered by Mr. Stephens, of Illinois, which he said 
would “amount to a repudiation of a decision on the 
question of professional ethics rendered by your Com- 
mittee on Professional Ethics and Grievances.” He 
stated that “These rosters that have come before our 
Committe consideration amount to competition by 
the organized Bar with the law lists, and the issue of 
policy is whether or not, on the one hand, we shall 
engage in policing these commercial enterprises and, 
on the other hand, engage in competition with their 
activities.” 

Judge Phillips referred to the illness of the incom- 
ing Chairman of the Committee on Law Lists, as well 
as the absence of the Chairman of the Committee on 
Professional Ethics and Grievances. “I don’t think a 
question of this importance,” said he, “should be passed 
upon without a full and complete and adequate hear 
ing.” He therefore moved, as a substitute for Mr. 
Stephens’ pending motion, that this matter be made 
a special order of business at a fixed time at the mid- 
winter meeting of the House. 

Mr. John Kirkland Clark, of New York, moved 
to amend Judge Phillips’ motion by providing that the 
operation of the decision on the Committee of Pro 
fessional Ethics and Grievances, as to bar rosters, 
should be suspended pending the mid-winter meeting. 
Mr. Stephens granted an extension of time for 
further argument in support of his motion, and Judge 
Phillips pointed out in reply that the Committee had 


bsence 


was 


not asked to have its report approved or disproved by 
the House. The following then took place: 
“Mr. STEPHENS: I should like to ask Judge Phil 


lips of what standing, then, does he consider rulings 


made by the Legal Ethics Committee which are pub 
lished in the Bar JouRNAL as the official statement of 
the Bar Association on matters of ethics? 


“Mr. Puiviips: I think they are final. I think 
the action the Committee on a question of ethics is 


a decision that Committee and is final. The only 
way it can be changed is by amending the Canons 
of Ethics. I do not think the House of Delegates can 


lecision of the Committee on Ethics. The 
You have not stated 
This report 

For ex- 


overrul 
facts are not before this House 
what you propose to publish in vour list 


does not s . vhat should be on the list 


ample, it does not disclose that you are going to have 
associate members all over the United States.” 


A Point of Order Made, Sustained and Withdrawn 


Henry I. Quinn, of the District of Columbia, raised 
the point of order that the House had no right to sus- 
pend an opinion of the Committee on Professional 
t*thics and Grievances. Construing Article X, Section 
15, paragraph (c) of the By-laws, Chairman Gay sus- 
tained the point of order, on the ground that “this 
y-law seems to repose in this Committee the power 
solely to express its opinion. Whether the House may 
disagree with it or not, obviously does not change the 
opinion of the Committee.” 

Mr. Stephens appealed from the decision of Chair 
man Gay and argued in support of his appeal. In reply, 
Judge Phillips stated that “the question of whether 
or not you can set aside an opinion of this committee 
is now before the House and I am compelled to speak 
on it. 

“The action of this Committee is judicial in char 
acted. It sits in the nature of a court to construe the 
meaning of the Canon of Ethics of this Association 
as applied to particular hypothetical cases or specific 
cases that are presented to it for opinion. It renders 
its opinion and it is just the advisory opinion of the 
Committee. In our report we do report that we have 
rendered an opinion on such and such a subject. We 
do not ask this House to say that that opinion is right. 
We do not think it can by implication, by deleting 
from the report, say that it is wrong. We think that 
is a matter vested intentionally in this Committee as 
a discretionary matter, as a matter of judicial construc 
tion, judicial in nature, not legislative in character. We 
think that the By-laws were drawn that way advisedly ; 
in fact, I think I know they were. 

“T do not think that this House can set aside ou 
opinion. It can amend the Canons by proper pro 
cedure. It perhaps could express its opinion that it 
was in disagreement with it, and after it had heard 
the matter fully on the merits, if it was in disagree 
ment, I think we would be glad to have it so express 
itself, but to suspend or overrule or set aside one 
of the opinions of this Committee in my judgment is 
beyond the function or the power and jurisdiction of 
this House.” 

Mr. Delger Trowbridge, of California, and John 
Kirkland Clark, of New York, supported the appeal 
from the ruling of Chairman Gay. Walter S. Fenton, 
of Vermont, inquired of Mr. Stephens “whether it is 
his view that every opinion rendered by the Commit 
tee on Professional Ethics and Grievances must be 
submitted to this House and be approved hefore it 
can become operative. 

“CHAIRMAN Gay: 
answer the question ? 

“Mr. STEPHENS: Sure, I will answer any ques 
tion. The question which was asked of me here I 
do not think comes in this at all. I do not have to 
answer it now.” 

In the interests of a decision on the merits, Mr 
Quinn withdrew his point of order; and the substi 
tute motion as amended was adopted by the House 
on a rising vote. 


Does Mr. Stephens care to 


Abolition of Committee on Commerce Is Opposed 


Next in order was the report of the Committee 
on Survey of Work of Sections and Committees, which 
was made by former President Frederick H. Stinch 
field of Minnesota. As the first item a Section of 
Taxation was created and the Standing Committee on 
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Federal Taxation was abolished, through the adoption 
of an appropriate amendment to the by-laws. 

The recommendation of the Survey Committee to 
discontinue the Standing Committee on Commerce was 
opposed by Sylvester C. Smith, Jr., of New Jersey, 
and Harold J. Gallagher, of New York. Judge Ransom 
of New York said: 

“T am interested in this question not only because 
I think the Committee should be continued because of 
the specific subject, but because it presents what to 
me is about the most serious administrative problem 
we have in the House of Delegates, if it is to be as- 
sumed that the Association and the House will con 
tinue to function under anything like the present frame- 
work of government. 

“Let’s take this picture as an illustration. The 
experience of the Association, I think we will all agree 
over a period of time, for many years, has been that 
our Sections function splendidly for the development 
of reports, for the discussion of many questions in 
forums that cannot be provided on the general plat- 
form, and for the formulation of a consensus of view 
upon many questions in the fields of law assigned to 
them. That is where the Sections work well. 

“When you come to handling a matter of legis 
lation like those in this field of commerce, I submit that 
we have utterly failed in any way to solve the ques 
tion of machinery whereby a Section is at all suited 
to deal with fast-moving questions of legislation in 
behalf of this Association. Almost necessarily that is 
best done by a small committee which can afford to 
meet, come to Washington, if need be, frequently, or 
meet from time to time during the year. Most of 
all, a small committee can operate directly, responsibly, 
to this House and to the Board of Governors under the 
supervision of the President 

“What is the situation when we put this and 
that into these Sections? I am not saying this in 
criticism of Sections generally or particular Sections. 
but, for example, at the present time in our Annual 
Report Volume alone it costs this Association, out of 
its slender resources, more than a thousand dollars a 
vear merely to print the list of the members of the 
Section Committees 


The Functioning of Sections in the 
Association Structure 


“What takes place with respect to these Sections, 
and what is the question that we have got to answer 
about integrating them into the structure and the func 
tioning of this Association? We had a motion last 
year to create a Section of Commercial Law. We all 
know what commercial law is. We had a report from 
a committee, of which a member was Mr. Stinchfield, 
and he stated then, as has been read to you, with very 
great clearness and accuracy, the reasons why the func 
tions of the Committee in this specialized field of leg 
islation as to commerce ought not to be merged into 
the field with Commercial Law. Now, having created 
the Section upon that representation—and I for one 
certainly would have opposed the creation of such a 
Section violently had there been any idea of doing 
away with this useful Commerce Committee and put 
ting it in the hands of the Commercial Law Section— 
it is recommended by a Committee headed by Mr. 
Stinchfield that the basis on which the Section of Com- 
mercial Law came into being at all should be disre- 
garded and this useful Committee put into the Section. 

“We have this queer reasoning which I can’t help 
but point out. because while it isn’t the particular in 
stance here: We have a Committee on Securities Laws 











and Regulations, and only yesterday this House 
adopted the recommendations of that very expert Com 
mittee in that specialized field. There is nothing in 
the By-laws of the Section of Commercial law which 
says that it has any jurisdiction over Securities Laws 
and Regulations; yet once having come into existence 
and with this problem of just how to fit these Sec 
tions in still unsolved in our Constitution and By-laws, 
it was seriously suggested in the Assembly this morn 
ing, in behalf of those who sought to discontinue a 
very useful and expert Committee of the Association, 
that since the Section on Commercial Law had come 
into being and since that Section in its own autonomy 
had put on its program a discussion of matters as to 
Securities Laws and Exchanges, this Association ought 
to abolish its special and expert committee in the field 
and put that subject into the Section. 

“I mention these things because of a profound 
belief that there is an unsolved problem which we have 
to face if we are going to be able to deal effectively 
with legislative matters that are important to the pro 
fession and the public, and I profoundly hope 

“Mr. Quinn (District of Columbia) : Isn’t it true, 
Mr. Ransom, that the Assembly this morning, on the 
last Committee you referred to, refused to abolish that 
Committee ? 

“Mr. Ransom: The Assembly refused to abolish 
that committee, but I think that certainly at this time, 
until we get some better, fairer ground, we better not 

until we have some procedure under which a Section 
with its wholly uncontrolled basis of appointing com- 
mittees—neither the House nor the Board nor the 
President of the Association nor anybody determines 
what committees these Sections have or how large they 
are or who is on them—so far as legislative matters in 
a field like this are concerned—I think until we get 
some better answer to the problem, we had better keep 
our specialized committees.” 


Committee on Commerce Is Retained 


Mr. Stanley, of Kansas, opposed the motion to 
discontinue the Committee on Commerce on the ground 
that the report of a Section Committee could not deal 
as effectively with the subject, inasmuch as the action 
of a Section or its Council would be necessary before 
the report of a Section Committee could become the 
action of the Section. Mr. Mason, of Maryland, ex- 
pressed the hope that the House would not abolish 
the Committee on Commerce, “whose functions,” he 
said, “are entirely different from the Section on Com 
mercial Law.”’ 

Mr. Beardsley, of California, made the point that 
the Association does not save money by transferring 
a function from a Committee of the Association to a 
Committee of the Section. 

The discontinuance of the Committee on Com 
merce was put to a vote, and the motion was defeated 
and the Committee retained 


Committee on Survey Completes Its Work 


The recommendation of the Survey Committee that 
the Committee on Noteworthy Changes in Statute Law 
be abolished was moved by Mr. Beardsley, and the 
By-laws were amended accordingly. 

Mr. Stinchfield of the Committee moved that there 
be abolished the Committee on Amendments and Leg- 
islation Relating to Child Labor. The motion was 
carried. 

\ similar motion by the Survey Committee that 
(Continued on Page 711) 
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THE CONSTITUTION AND THE WILL OF THE 
PEOPLE 





Most of Our Constitutional Changes Have Come about through Judicial Construction, and 
Changes in the Public Mind, if They Are Profound and Lasting, Will Always Be Reflected 


in Constitutional Decision, as in the Jacksonia 


n 


Era—It Will Generally Be Found That the 


Obstacle to a Considered and Persistent Legislative Policy Is not in the Great Clauses of the 
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Constitution but only it 


the Minds of Some of. Its Interpreters—Process of Adaptation Has 


Been the Life of That Instrument—Prevailing Sentiment and Exercise of Appointive Power 


—No Ground for Constitutional Pessimism Today, etc.* 





By Hon. JAmMEs F. Byrnes 
United States Senator from South Carolina 


N the occasion of the one hundred and fiftieth 

anniversary of the Congress of the United States, 

Chief Justice Hughes, in discussing constitutional 
government, declared, “And what the people really 
want they generally get.” 

He declared this to be true because the people had 
in their hands “the ultimate power of change through 
amendment.” It is not clear whether the Chief Jus- 
tice meant amendment only in the manner specifically 
prescribed by the Constitution, or whether he included 
the power to amend by custom and by judicial inter- 
pretation, methods which are not prescribed by the 
Constitution but have been accepted by the people. 

It true, however, that in one or another of 
these ways the Constitution has been amended to re- 
spond to the needs of the people, and this flexibility, 
this response to changed conditions is its strength and 
not its weakness. The Framers of the Constitution an- 
ticipated that changed conditions would demand revi- 
sion and that any fundamental law must be a law of 
the living and not of the dead. Jefferson shared this 
view and in 1816 in one of his oft-quoted letters, wrote : 


18 


+ 
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look at constitutions with sanctimonious 
them like the ark of the covenant, 
touched. They ascribe to the men of the 
a wisdom more than human, and suppose 
be beyond amendment. . . . I am certainly 
frequent and untried changes in laws 
and constitutions. I think moderate imperfections had bet- 
ter be borne But I also know that laws and 
institutions must go hand in hand with the progress of the 
human mind As new discoveries are made, new 
truths disclosed, and manners and opinions change with 
the change of circumstances, institutions must advance 
also, and keep pace with the times. We might as well 
require a man to wear still the coat which fitted him when 
a boy, as civilized society to remain ever under the regi- 
men of their barbarous ancestors—Each generation 
has a right choose for itself the form of government 
it believes the most promotive of its own happiness. .. . 
A solemn opportunity of doing this every 19 or 20 years 
should be provided by the constitution.” 
The people did not follow the advice of Jefferson 
ional revision every twenty years. And 
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*Address delivered at the session of the Assembly of the 
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since the adoption of the Bill of Rights in 1791, only 
eleven amendments have been ratified despite the trans- 
formation of the Nation from a strictly agricultural 
to an agricultural and industrial economy. That does 
not mean that it has remained unchanged. For every 
time that the Constitution has been amended, it has 
been changed ten times by custom or by judicial con 
struction. 

One argument advanced against amendment by 
the method prescribed by the Constitution has been 
the delay of the States in considering such amendments. 
That is evidence of the impatience of our people. This 
year we have received additional proof of the willing- 
ness of the states to act upon Constitutional amend- 
ments if given time for consideration, the Secretary of 
the Senate within the last six months, having received 
formal certification of the ratification of the Bill of 
Rights by the States of Georgia, Connecticut and 
Massachusetts,—only 140 years after the submission 
of those amendments to the states. 

Perhaps the most drastic change ever made in our 
entire system of government was that which trans- 
formed the electoral college from a body of sagacious 
statesmen chosen for the purpose of selecting a Presi- 
dent, to a body where wisdom is a superfluous charm, 
and trustworthiness is sufficient. That change goes to 
the very foundations of our plan of representative gov- 
ernment. Certainly it was as great a departure from 
the plan of the Framers as the change in our method 
of selecting Senators, from election by the legislature 
to election by the people. And yet the one was accom- 
plished by political development, acquiesced in as es- 
tablished custom, while the other required a revision 
of the text of the Constitution. 

It so happens that the party system, and popular 
election of the President, corresponded at an early stage 
with the people’s conception of Democratic government. 
This being so, there was no demand for a formal con- 
stitutional amendment, and we do not hear the change 
denounced as revolutionary or un-American. 

Most of our constitutional changes, however, have 
come about through judicial construction. Some of 
these “amendments” have been in the nature of clari- 
fying amendments, making specific what had been left 
general and vague. Others have been changes of sub- 
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stance and an interesting thing is that these are changes 
in the Court’s own decisions, and like railroad sched- 
ules, are subject to further change without notice. It 
is natural for the lawyer to look with disfavor on 
shifts in constitutional doctrine. Employed to render 
an opinion as to the constitutionality of legislation, he 
naturally dislikes to think that the opinion he gives to 
his client, based on the latest decision of the Court, 
may on the next opinion day be branded as a mistaken 
interpretation of the Constitution. At an early period 
the lawyers resented the necessity of looking to Daniel 
Webster instead of to Noah Webster for a definition 
of the simple words of the Constitution. But at a later 
period they were content after the decision in the 
Minnesota Rate case to look for definitions in Standard 
Statistics instead of the Standard Dictionary. 

Sut if as lawyers we put aside our special interests, 
and view the process dispassionately, we are compelled 
to recognize that in the law, as well as elsewhere, the 
surest sign of life is change, or at least a readiness to 
change. This has been the philosophy expressed by 
some of the most distinguished judges who have sat 
on our Supreme Court. Chief Justice Taney declared 
that he was “quite willing that it be regarded hereafter 
as the law of this court, that its opinion upon the con- 
struction of the Constitution is always open to discus 
sion when it is supposed to have been founded in error, 
and that its judicial authority should thereafter depend 
altogether on the force of the reasoning by which it is 
supported.”' Justice Field, who never accused, 
so far as I am aware, of being a dangerous radical, ex 
pressed the same idea. He said: “It is more important 
that the court should be right upon later and more 
elaborate consideration of the cases than consistent 
with previous declarations. Those doctrines only will 
eventually stand which bear the strictest examination 
and the test of experience.”* More recently this con 
ception of progress in constitutional law was explained 
by Justice Brandeis in these words: “The Court bows 
to the lessons of experience and the force of better rea 
soning, recognizing that the process of trial and error, 
so fruitful in the physical sciences, is appropriate also 
in the judicial function.” 

I am not suggesting th in constitutional 
doctrine is desirable for its own Neither am | 
advocating changes which are capricious or lacking 
in reason. But I think the danger of such changes is 
illusory so long as the courts adhere to the practice 
of rendering full opinions to justify their decisions, and 
also expose themselves to the critical barrage of dis 
senting opinions. This practice gives assurance that 
changes in our constitutional law are founded on an 
appeal, as Justice Brandeis put it, to the 
experience and the force of better reasoning 

The real danger to our constitutional system has 
not been the readiness of courts to amend their deci 
The real danger has been the tendency of courts 
to disregard the lessons of experience and the force of 
better reasoning, and thus to produce hardening of the 
constitutional arteries. That disease might be fatal to 
the body politic. 

In applying the Constitution, the courts can delay 
but can not permanently prevent the adoption of a 
policy persistently demanded by a majority of the peo- 
ple and by their representatives. Whenever the courts 
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nullify the adoption of a Congressional policy there will 
be a re-examination of that policy by the people and 
the Congress. If the issue is one of little importance. 
or if on sober second thought it appears to have been 
ill conceived, there will be acquiescence in the decision 
But if the policy in question represents a solemn convic 
tion of a majority of the people, and if the decision has 
failed to persuade honest minds that the policy is 
clearly forbidden by the Constitution, then there is 
bound to be agitation for a re-consideration of the 
decision. In these circumstances what the people reall) 
want they will generally get. In rare instances it may 
be necessary to resort to a constitutional amendment, as 
was done after the Income Tax decision. More often 
a new decision of the court supplants the old as in the 
Washington State Minimum Wage Law case 

This process of adaptation has been the life of 
the Constitution, but it has never failed to call forth 
a body of mourners ready to pronounce the obsequies 
over what they regard as the Constitution’s mortal re 
mains. A century ago Justice Story, toward the end 
of his long career on the Bench, lamented the death of 
the Constitution. “I am the last of the old race of 
Judges,” he said. “I stand their solitary representa 
tive with a pained heart and a subdued confidence.” 
“I have long been convinced that the doctrines and 
opinions of the ‘Old Court’ were daily losing ground, 
and especially those on great constitutional questions 
New men and new opinions have succeeded. The doc 
trines of the Constitution, so vital to the country, which 
in former times received the support of the whole Court, 
no longer maintain their ascendancy.”* Daniel Web- 
ster took the same mournful view. In one of his let- 
ters he wrote: “Judge Story arrived last evening in 
good health, but bad spirits. He thinks the Supreme 
Court is gone and I think so too; but almost every 
thing is gone or seems rapidly going.” 

What called forth these funereal and woeful 
chants? The country was passing from the period of 
Whig domination to the period of Jacksonian Democ 
racy. The decisions and personnel of the Court were 


reflecting the change, and lawyers of the old school 
were ready to give up the ghost. The new Court, 


under Taney, proceeded to develop those principles of 
the police power of the states that today are acknow- 
ledged to be at the foundation of effective government 
The fears of the old school were more partisan than 
the decisions of the new. The Court was making new 
constitutional doctrine, to be sure, but it was doctrine 
called for by new conditions and responsive to the 
needs of the people. As corporations grew and multi 
plied, they challenged the power of the state, their 
creator, to control them. They claimed monopolisti: 
privileges that would have made them the rulers of 
the state. The Court found the Constitution adequate 
to protect the people. The doctrine of the reserved 
power of the states over corporations was evolved, and 
the people got what they wanted. 

It was certainly not what the lawyers of the old 
school wanted. The Charles River Bridge case, which 
has become a venerable landmark in our constitutional 
history, was received with abuse by the old guard 
members of the legal fraternity of 1837. The rights of 
property were gone, the Court was gone, the Consti- 
tution was gone. There was great fear that lawyers 
would never again enjoy the pleasure of seeing legis- 
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lation unconstitutional. ‘There will not, I 
fear,” “ever in our day, be any case in 
which a law of a State or of Congress will be declared 
unconstitutional; for the old constitutional doctrines 
are fast fading away, and a change has come over the 
public mind from which I augur little good.’”® 

Changes in the public mind, if they are profound 
will always be reflected in constitutional 
they were during the Jacksonian era. 
Sometimes the process is slow, but it cannot be delayed 
indefinitely The experience” will be 
learned, and it will generally be found that the obstacle 
to a considered and persistent legislative policy is not 
to be found in the great clauses of the Constitution, 
but only in the minds of some of its interpreters. 

The prevailing sentiment is bound to be reflected 
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in the exercise of the appointing power. I do not mean 
that judges are, or should be, chosen because of their 
views on particular issues. What I do mean is that 
the general attitude of a man toward government and 
toward the judicial function necessarily is taken into 
account. Certainly it has been taken into account in 
the past. When President Lincoln was faced with 
the appointment of a Chief Justice, he frankly acknow- 
ledged that “we wish for a Chief Justice who will sus- 
tain what has been done in regard to emancipatior 
and the legal tenders. We cannot ask a man what he 
will do, and if we should, and he should answer us, 
we should despise him for it. Therefore, we must 
take a man whose opinions are known.”’ President 
Theodore Roosevelt was even more explicit. In ex 
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plaining to Senator Lodge his views on appointing 
Justice Holmes, he said: 

“Now I should like to know that 
in entire sympathy with our views, that 
and mine . before I would feel ju 
him.” 


judge Holmes was 
with your views 
tified in appointing 


I am not citing these Presidential views as models 
for the exercise of the appointing power. It may seri- 
ously be questioned whether they did not reveal an 
undue attention to the supposed opinions of the candi- 
dates on specific political issues rather than their gen- 
eral attitude towards representative government. But 
at least they show an awareness that judges are human, 
and that the selection of judges will in all probability 
affect the course of constitutional law one way or the 
other. 

Let us not set up a double standard in this matter 
of choosing judges. A lawyer whose experience has 
been primarily on the side of defending governmental 
measures will be as much or as little affected by his 
experience as the lawyer who has primarily been en- 
gaged in resisting governmental measures, After serv- 
ing 13 years on the Supreme Court, Justice Miller ob- 
observed that 

“It is vain to contend with judges who have been at 
the bar the advocates for forty years of railroad companies, 
and all the forms of associated capital, when they are 
called upon to decide cases where such interests are in 
contest. All their training, all their feelings are from the 
start in favor of those who need no such influence.” 

With equal force it could be said that it is vain 
to contend with a judge who, while at the bar, has 
devoted his time exclusively to the representation of 
persons suing railroad companies and other forms of 
associated capital, where such interests are in contest. 
When a man dons the judicial robe he cannot as quickly 
divest himself of the views and prejudices arising out 
of years of devotion to special interests 

A great deal has been said and written about the 
judicial temperament. We can all agree that the atti 
tude of mind described by Justice Miller is not the 
judicial temperament. I think we can also agree that 
in applying the Constitution one element of the judicial 
temperament is respect for the views of the legislature, 
a coordinate branch of government. Times without 
number the courts have declared that they will not 
substitute their judgment for that of Congress in mat 
ters of policy, and that every presumption is in favor 
of the validity of an Act of Congress. I venture to 
think that henceforth this rule will be honored more in 
the observance than in the breach 

I venture to think, also, that henceforth the courts 
will exercise a healthy skepticism in hearing arguments 
that Congressional legislation has usurped the powers 
of the states. I say this because the charge of usurpa 
tion by Congress is generally not made by the States 
It is made by special interests which are more con 
cerned with escaping all control than preserving the 
control of the States. We have had many recent ex 
amples of this—the attack on the voluntary bankruptcy 
law for municipalities, the attack on P. W. A. loans 
to states and cities, the attack on the “social security 
legislation. All of these represented co-operative ef 
forts by the Federal Government and the states to solve 
their common problems. Nevertheless they were as- 
sailed in the courts in the name of state sovereignty, 





8. Selections from the Corrcspondence of Theodore Roose 
velt and Henry Cabot Lodge. I (New York, 1925), 517-19 

9. Ouoted in Fairman, “Justice Samuel F. Miller,” Po 
litical Science Quarterly, Vol. 50, p. 43 
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wile the states did what they could to disavow their 
new-found protectors. 

Some men doubt the wisdom of the court in solv 
ing doubts in favor of the action of Congress. They 
believe it unwise because they really do not believe 
in Government by the People. They doubt that the 
people know what they want and are convinced they 
should not have what they want. They are really op 
posed to representative government and devote much 
of their time to ridiculing the Representatives of the 
people in Congress. The genius of the American peo 
ple, however, has not found a better way to voice their 
will than by the election of representatives. The rep 
resentative may not be the most brilliant man in the 
District. The chances are, however, that when he re 
ceives a majority of the votes in his district he is truly 
representative of the convictions, virtues and weak 
nesses of a majority of the voters in that district 
Legislators may make mistakes, but miscarriages of 
justice are probably less frequent in legislation than 
in the decisions of Judges and Juries. In any event 
from legislation there is always an appeal,—an appeal 
to the people. 

The Supreme Court itself has declared, through 
Justice Holmes: “It must be remembered that 
lators are the ultimate guardians of the liberties and 
welfare of the people in quite as great a degree 
Courts.”"° It is the common charge of some lawyers 
that the Congress gives no consideration to the con 
stitutionality of legislation. This charge was often 
heard three years ago. In justification of it, there were 
cited the several cases in which the Court had decided 
against the Congress. It should be remembered, how 
ever, that in most of those cases the Court divided five 
to four, and if by only one vote the action of the Con 
gress was held to be unconstitutional, it is evidence 
of such a divided opinion as to justify the Congress 
in the enactment of the law and the submission to the 
Courts of the question of Congressional authority 
Even in the N. R. A. case, where the decision was 
unanimous, the Circuit Court of Appeals in New York 
rendered its opinion in substantial accord with the 
views of the Congress. 

History discloses numerous precedents of submis 
sion to courts of legislation as to the constitutionality 
of which doubt was expressed. The President, 
George Washington, received from his Attorney Gen 
eral an opinion that a certain Congressional enactment 
was unconstitutional. Sharing the opinion of the Con 
gress instead of the Attorney General, he approved 
the bill leaving to the courts the determination of the 
constitutional issue. 
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From that day to this, 
and Presidents have followed the policy of the 
of the Country. 

The greater latitude given to the Congress by the 
action of the Court in adopting the liberal attitude of 
the school of Justice Holmes in solving doubts in favor 
of the constitutionality of legislation undoubtedly 
places upon the Congress greater responsibility to weigh 
more carefully the measures submitted for its consid 
eration. Shifting political winds at various times gives 
added power to one of the three branches of our Gov 
ernment. Today the power of the Legislative Branch 
is in the ascendency. How long it will exercise that 
increased power depends upon how wisely it is used 
The added power not only places greater responsibility 
upon the Congress but places greater responsibility 

10. Missouri, Kansas & Texas R. Co May, 194, U. S 
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In a century and a half the American people have 
proved their devotion to the Constitution—not because 
it has at times been a means of temporarily obstructing 
their will but 
broad and general terms and are flexible enough to re 
spond to the demands and needs of modern society. 
And to the Constitutional pessimists of 1939, 
chanting again the fears of Story and Webster regard- 
ing judicial interpretations of the Constitution, may I 
suggest that they look abroad. In the totalitarian state 
the people look for protection not to a Constitution but 
only to the will of an individual. In this country we 
rest secure in the knowledge that the form of our gov 
ernment can be changed and our rights lost or impaired 
only by a change in the will of a majority of the people 
Today democracy is being challenged the world 


because its provisions are couched in 


over. The dictators rant as they challenge our theory 
that government by the people is a success. No one 


denies that the totaiitarian government can in certain 
ways function more efficiently than a democracy, but 
long since the American people decided the sacrifice of 
personal liberty is too great a price to pay for any 
governmental efficiency that might result from one man 
rule. 

As we see the lives and liberties of people de 
stroyed, property rights abolished, and courts 
bauched ; as we see government the oppressor instead 
of the protector of the weak, we Americans can forget 
our political differences, give thanks to Almighty God 
for the Constitution the United States, and pray 
t'at it will ever be preserved by the American people. 
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President, Bar Association of the City of Boston, which 
received honorable mention from Committee on Award oft 
Merit at Third Session of Assembly 











BANQUET ADDRESSES ARE OUTSTANDING FEA- 
TURE OF MEETING 





“Ambassador of Good Will’ Maitland of the Canadian Bar Association Mingles Humor and 


Wisdom as He Speaks of Our Priceless Heritage of Law—Commander of the American 


Legion Stephen F. Chadwick Warns of Philosophies Incompatible with the Spirit of Freedom, 


in Words of Moving Eloquence—W. F. Lilleston of the Kansas Bar Wins New Laurels as a 


Humorous Speaker Who Says a Great Deal More Than Is Apparent to the Merely Casual and 


Amused Hearer—President Hogan’s 


HE Annual Dinner furnished a model for all such 
pe and was one of the high spots of the meet 

ing. The addresses were of exactly the length and 
character required by the occasion. Humor and seri- 
ousness were intermingled in just the right proportions. 
And through all the proceedings ran the gay obbligato 
of President Hogan, whose introductions and occasional 
comments kept everybody in the right mood for enjoy- 
ment. 

The Canadian 
better representative than Mr. R. L. 


sar could certainly never wish a 
Maitland, who 
found himself very much at home in the gathering and 


Light 


Touch Adds to Success of Occasion 


whose humorous sallies and serious message were alike 
appreciated by his hearers. Commander Chadwick of 
the American Legion found himself in his own house, 
as he is a practicing lawyer and member of the Ameri 
can Bar Association himself; and the powerful em 
phasis of certain dangerous tendencies of the day met 
Mr. Lilleston 


of Kansas made an address which kept the group in 


with ready response from those present. 


a chuckle from beginning to end and showed conclu 
sively that so long as he is one of its citizens Kansas 
can never be a 


“dry” state. Following are the ad 


dresses in the order of the speakers named. 


MR. R. L. MAITLAND’S ADDRESS 


R. PRESIDENT, LADIES AND GENTLE 
M MEN: I now appear in my many nationalities. 

I need hardly tell you that I appreciate, as much 
as any human being can appreciate, the very great 
honor that it is to represent Canada or the Canadian 
Bar at a meeting of the American Bar Association. I 
only know of one thing that could add glory to the 
meeting of the American Bar Association, and that is 
the holding of your meeting in dear old San Francisco 
Town. (Applause) 

You know, you can go to two kinds of places. In 
some places they are glad to see you; in others, they 
are afraid you are going to stay. (Laughter) They 
are always glad to see you in San Francisco. (Ap 
plause ) 

I must hasten to thank you, and thank you on be 
half of Mrs. Maitland and myself for the very great 
hospitality you have shown us during our stay here. 
To Mr. Hogan, your President, and his charming wife, 
to the San Francisco committee which was kind enough 
to meet us, and to the very old gentleman who has been 
referred to tonight, the President of the San Francisco 
Bar, I offer our thanks. 

San Francisco, just the same, I notice in looking 
at the newspapers lately, is still troubled with 
“Bridges” here. (Laughter and applause) 

Now, Mr. Chairman, there is one thing that you 
and I have in common about my speech tonight. We 
will both be glad when it is over. (Laughter) 

In the first flush of excitement, when I received 
the invitation to speak here tonight, I called in four 
of my closest friends and asked them what subject | 
should speak upon. That was a mistake, because | 


never was able to make five speeches at once. They 
all had one original idea, however, and they said, “Be 
sure to speak about the international boundary line, 
three thousand miles from the Atlantic to the Pacific.” 
(Laughter) But I want to say this about that boun- 
dary line tonight, that the visit of our king and queen 
to the United States the other day has shown once 
more that it is the friendliest international line in the 
world. (Applause) 

Now, as I| said a moment ago, it is hard to know 
what to talk about. About every second person I have 
met in San Francisco has put one question to me, 
“What do you think of our New Deal?” (Laughter 
and applause) Of course, the answer is, “Thank God, 
I don’t have to.” (Laughter and applause ) 

You know, I did hear a story about two old pros 
pectors who went to the Yukon, and they became en 
gaged in what you call an unconstitutional game of 
poker. That is the kind of a game of poker where 
the deficits are very high. (Laughter) Finally, one 
of them nudged the other in the ribs and said, “Bill, 
did you see what he done?” 

Bill said, “No. What did he do,” 

“He put an ace on the bottom of the pack.” 

Bill said, “Hell, it is his deal, ain’t it?” (Laughter 
and applause ) 

I don’t want you to think that I am talking about 
any of your local problems in the states. (laughter) 

It is very hard, indeed, for me to say anything to 
you tonight that hasn’t been said, and said much better 
than I can say it, to this body, that I consider the most 
influential body in the United States of America. 

I met my old friend, Speed Smith, the other day 
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in Seattle. Speed Smith and I both do a little bit of 
work for insurance companies, counsel work in auto- 
mobile cases. I might explain, for the benefit of the 
ladies, that that is the last remnant of counsel work 
that is left to the Bar generally north of the line. 
(Laughter) I said, “Speed, don’t you get sick and tired 
of thése automobile collision cases, the same old case 
day after day, and day after day?” 

Speed said, “You know, Pat, I do. It gets ter- 
ribly monotonous, the same case day after day, and 
very often the same witnesses. (Laughter) I get tired 
of them.” 

So I find it difficult to bring you something new 
tonight. Had I the good nature of a Ransom, the 
clear, incisive mind of a Stinchfield, the debonair 
of a Vanderbilt, or the aggressiveness of a Hogan, I 
could make a speech tonight that would satisfy every- 
body in this great gathering. 

[ want to talk to you for a few minutes, not as a 
visitor from a foreign land, but as a brother speaking 


to his brethren practicing one of the most honored 
and noble professions of all time. After all, we are 
members of the Bar, and whether we be north or south 


of that lin 
things to 
profession 

Ten years ago, on that black October day, you will 
remember that there came not only here, but in the 
whole world, the beginning of the worst depression | 
think time has ever known. There came a depression 
that challenged the skill and the ingenuity and the 
courage of statesmen throughout the world, and the 
horror and the terror of that depression was that, unlike 
the panics of days gone by, it appeared to be a thing 
that was going to stay with us for some time. 

It brought with it the things that depressions often 
bring. It brought a break in morale, it brought hys- 
teria, it brought broken hearts, it brought unemploy- 
ment, and it brought those things that make people 
begin to think that maybe things are not all well in the 
world. And on it went getting worse, on it went get- 
ting blacker, and as it went on it developed, as you 
saw in the country, strange notions and strange ideas 
amongst the people. People forgot the old order, people 
forgot the faith of our fathers, people started to preach 
false doctrines, and that thing that we call a subversive 
influence was spreading about in Canada, in the United 
States, and in every part of the world that had come 
within the grip of that depression. On and on it 
came, down like a torrent, like an avalanche, 
crushing and rolling on, leaving in its wake, in the 
minds of the people the danger of changing things as 
we had known them, of changing principles, changing 
doctrines and, above all other things, changing those 
safeguards that were near and dear to the hearts of 
the people who love constitutional government, to the 
hearts and the people who love liberty itself. (Ap- 
plause ) 

While this was going on, there was one man who 
stood firm, there was one man who believed in that 
thing we call law, that fundamental thing that watches 
over us and safeguards the life of every man and 
woman in the community. He saw it coming down, 
he saw the danger, and that man stood firm. Do you 
know who that man was? Well, it wasn’t necessarily 
the big lawyer in the big office. It was just the lawyer 
in Canada and the United States, it was just the lawyer 
in every town and every city and every hamlet and 
every village who, because of his training, because of 
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his knowledge of these things, because of his knowledge 
of what law meant to humanity, stood firm in fighting 
back that avalanche that would have changed the whole 
face of the North American continent if it hadn’t been 
counteracted by some knowing influence. (Applause) 


Why did he do that? Why did this man stand 
there and say, “These changes that must take place 
will be orderly changes, they will be changes that will 
come in an orderly and in a proper manner?” He did 
that, my friends, because he knew that law made by 
lawyers, handed down by precedents going back for 
generation and generation, established and made and 
given to us by the greatest brains of the centuries, the 
brains, I tell you tonight, that were born in the cradle 
of the law; he knew, he knew well indeed that you can 
only have a democracy and you can only have liberty 
if you believe in law and if you believe in what law 
stands for. He knew what it was giving to these 
people, he knew what it meant to them, and he knew, 
as well, that it was not to be a thing that was to be 
changed or sacrificed without consideration. 

My friends, he knew more than that. He knew 
exactly what your fathers had in their mind when they 
wrote your Constitution, when they wrote the Pre- 
amble to that Constitution, and they said that that Con- 
stitution would insure justice, that it would maintain 
for yourselves and your posterity the blessings of 
liberty. That lawyer knew that those were the things 
that meant more to humanity than anything else. 

Do you realize what it really means? Oh, my 
worry is not what you think about it. My worry, my 
friends, is whether that man on the street knows about 
it. That is my worry on the North American conti- 
nent today. Does he know what it means to maintain 
and preserve those good things that came from the old 
order, or is he a bit unconscious of it, is he a bit un- 
mindful of the work that lawyers do and the service 
that they really give to humanity as they go on through 
life? 

Do you know what law means when it gives you 
spiritual and intellectual and physical liberty? It means 
peace of mind and if you have peace of mind then you 
have confidence, and if you have confidence you have 
that which makes a nation progress and develop, and 
do what God intended every nation to do as each gen- 
eration came and passed on through this life. That 
is what law has given to the people down through the 
generations, and that is why it is a precious thing, a 
thing you should hold on to, and a thing that you 
should guard with the utmost jealousy. (Applause ) 

But my fear is not that you and I know that. Law 
is a very, very simple thing, simply rules and regula- 
tions that are made for the government or for the 
regulation of mankind in his community. It doesn’t 
matter, my friends, whether it be a common law or 
equity, or the statute law, you know if you study it, 
it all comes down from the Sermon on the Mount. 
That is where it comes from. That is what it means 
to humanity today, and that is why it is so necessary 
that the man on the street should appreciate and should 
know what the guarding and the maintenance of that 
means to mankind. And I ask you lawyers here, does 
he know? Are you sure that he knows? Are you sure 
that that man on the street knows that when he sees 
a lawyer who lives up to your Canons of Ethics, that 
when he sees a lawyer who has in his heart the true 
spirit of the service, that that man he sees walking 


down the street is a man who has dedicated his life 
(Continued on Page 676) 
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(Continued from Page 673) 
to the betterment of his community and the betterment 
of the nation in which he lives? That is what I want 
that man to know. That is what I want the lawyers 
of Canada and the United States to tell that man on 
the street. 

Maybe he does know, and I think in his heart of 
hearts, away down, the man on the street has that ap 
preciation of law, but sometimes he is a little bit in 
different about it and hardly conscious of the existence 
of the meaning and the importance of the preservation 
of the things that law stands for 

You know, it is something like our belief in the 
immortality of the soul. We are a little careless about 
that sometimes, but suddenly confront a man with 
death and that man will inevitably turn to God. You 
know that and I know that, and I think there is the 
same belief in the heart of the layman about law, if 
he has an opportunity to understand, and having 
brought to his mind what the sacred protection of law 
means. 

Now you will ask tonight, “What is this man get 
ting at? What is he afraid of? What is he talking 
about?” I am afraid, my friends, that the dignity and 
the majesty of the law is not being maintained or held 
on as high a level as it ought to be, and has been in 
days gone by. I am afraid there is a tendency, in this 
depression I have been talking about, on the part of 
the men who call for changes when no change is neces 
sary, on the part of men who are justified, if you 
please—at least this is what I find in my country—in 
calling for reform, but not justified in doing things 
they ought not to do under the cloak of reform. (Ap 
plause ) 

That is the thing that is worrying us today, this 
constant cry for reform. Any man who would say 
that you do not need reform is mental. Time marches 
on, conditions change, the machine age advances, you 
are confronted with propositions you never had in your 
life before. New conditions, greater competition, 
greater unemployment, new problems and difficulties 
every one of those demand reform if you like to keep 
step with changing conditions. But I say to you to- 
night that reform is not a thing that must come crash- 
ing and smashing everything that belonged to the old 
order and substituting untried things for things that 
have been tried for generations. (Applause) 

You know the greatest thing that could happen 
to the North American continent would be a realiza 
tion by the man on the street that during these genera 
tions those great minds wrestled with the problems of 
humanity and handed on to us many things that we 
might well continue and well follow. But I disagree 
with the man who thinks that because you are in a 
panic, because you need reform, you can condemn 
everything that is old. (Applause) In my opinion, the 
reason a lot of those things are old is because they 
have stood the test of time. Just stop and imagine 
the things that are handed on by way of judgments and 
precedents by men like Mansfield and Marshall, and 
then ask yourselves, does this modern reform mean 
the scrapping of the old order altogether ? 

I think when those things were handed on to us 
in our day and generation, our duty was to make the 
best use of those that are good, improve upon them if 
you can, but don’t scrap them simply because they are 
old things. ; 

Now that is what we have seen happen in out 
countries; this new despotism, this idea of the civil 


service, that untrained people should try cases and 
determine rights, and deny that man on the street ac 
cess to the courts that he always has been and should 
be entitled to when he wants a trial at the bar. [ tell 
you tonight that I don’t think there is anything that 
will break faith and break confidence and break hope in 
a man quicker than knowing that he is not going to 
have that right to walk into that court of justice and 
plead his case before an independent judge and tribu- 
nal, and not before a tribunal that is beholden to one 
of the parties in the suit that is being tried. ( Applause) 
Stop and consider what that sort of thing means to 
that litigant and to you. He loses faith in government 
Government is the top of everything, and if he loses 
faith in the government, then he joins the crowd that 
is marching on toward chaos. 

What we want is this: To maintain the best of the 
very best that is in that old order, and remember that 
in those many days gone by those men who struggled 
with the common law, those lawyers, were the people 
who gave the man on the street the most precious things 
that that man on the street has. Did you ever realize 
the things that law has given to the ordinary citizen? 
The sanctity of the home, the liberty of the subject, the 
protection of the widow, the security of business, the 
enforcement of contracts, the guarantee of future rights, 
protection against fraud, protection against deceit, 
standing by the weak, standing by everybody along that 
solemn course, the course that your forefathers gave 


vou in the Constitution, the establishment of justice, 
the establishment of intellectual, spiritual and physical 
liberty. Let those things be put in danger and you 


lose everything. 
If a man knows that this liberty is guaranteed to 


him, that he has a right to take that knowledge 

that brain that God gave him, that he has a right to 
make the things that he is able to make, to say the 
things that he wants to say, to write the things that 
he wants to write, to create the things that he wants 
to create, then he goes through life as a man who is 
making and building and adding progress to his com 


munity and his country. Interfere with those things, 
you kill advancement, you kill his spirit, you kill the 
development of new things that down through the ages 
have always served humanity from generation to gen 
eration. 

So I say to you tonight, if you want reform, re 
form is all right, but let it be orderly reform and let 
it be within the bounds of reason and good sense and 
good judgment, always having regard for the experi 
ence that we have had in the past. ( Applause ) 

The message that I am trying to bring to you 
tonight is that it is the duty of every lawyer to do 
what he can to bring home to the man on the street 
an appreciation of what law is, and the contribution 
of the lawyer in his daily life, to the community in 
which he lives. 

I hope tonight I haven’t said anything that will 
offend anyone here. I didn’t intend to do that. You 
know I am in public life as a manner of service, but 
next to my God and my family, I love my profession 
more than anything else. That is what [I want to 
serve. I want to see those high ideals maintained. | 
want to see people who are not lawyers understand 
just what a life of service the life of a lawyer is to 
the nation, in whatever country he lives. 

There is a friend of mine in Victoria whose name 
is Sandham Graves. He is an Irishman, and he wrote 
a column in the old British paper called “The 
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Colonist.’ During those hard, bad times 
were afraid and we didn’t know what was go 


ing to happen, Sandham Graves looked out of the win 


when we 





dow and saw a little bird on a tree, and he wrote down 
what he thought the bird was thinking about the dic- 
tators. And u know what the bird said? 
iva ¢ I ¢ d 
ry all have heard 
That t can nevet e right 
For th the code the tooth and the claw 
] ong b e Mar + vered that law 
Was t itest ght 
Mat d higher hand 
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R. PRESIDENT, and 
ican Bar Association: 


Gentlemen of the Amer- 
It was with great pleas- 


ure that I accepted the invitation of your Presi- 
dent to be here today, not alone as National Com- 
mander of the organization which I this year have the 
honor to represent, the American Legion, but also as 
an individual member of this body, for after all, the 
Legion, for t year, is but my avocation, and the law 
will ever be my profession 
I have found a real joy in this year of service to 
the American Legion and so in what I consider a year 
of service to my country, nor is the year one in which 
my basic training in the law has been forgotten, for it 
has afforded me an opportunity to discuss publicly with 


of the fundamentals on which this 


lay audiences som 
We as members 


is based. 


great government of ours 
of the profes know the contribution of the lawyer 
to the declaration, establishment and preservation of 


often in recent years has the dema 
lawyer. Too often has the lawyer 
obstructing progress, or what the 


our liberty. 1 
gogue assailed the 
been charg 
demagogue calls progress, for not all change is prog- 
ress. Too often has the bar as a whole been pilloried 
and assailed Too often has the liberal 
arrogated to himself all knowledge and branded as con- 
servative and reactionary any and everyone who wishes 
is forward movement upon a knowledge 
of the past. I sometimes think that a 
liberal is one who wants to leap before he looks, while 
the conservati is one who at least wants to know 
where he may light if he leaps. 

This year has afforded me the opportunity to tell 
the American public in every state in this union that 
in the opinion of a million men organized in the Amer- 
ican Legion there is nothing reactionary in the Bill of 
Rights, the Declaration of Independence or the Consti- 
tution of the United States of America. These are our 
charters of freedom, charters which the lawyer has 
taken an oath to defend and perpetuate. We know that 
these declarations of the rights of man and institutions 
erected by the wisdom of man to preserve them were 
won after centuries of struggle. They constitute for 
man the basic hope of his security, his fundamental lib- 
erties, his inalienable rights, and it is these that the 
bar should be militant to defend. The spirit of our 
mutual covenants was freedom and liberty for the indi- 
vidual. The individual was vested with dignity, his 
rights made him a man free to enjoy life, liberty and 


Jd with 


reactionary 


to predicate I 
of the mistakes 


That he cannot see nor yet understand, 
But one he can never escape.” 

That is what law means, and I have brought you 
this message tonight because I wanted you to know 
what I have been thinking. No Canadian can be vain 
enough or selfish enough to think that he could ever 
address the American Bar Association more than once, 
so tonight I have spoken to you, not from my head, 
maybe, but rather from my heart, because I love this 
profession and I want to march along with you mak- 
ing it a sweeter and a better thing, making it a pro- 
fession that will receive the honor that the profession 
of the law deserves. 
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to pursue his happiness. There is nothing reactionary 
in that conception, nothing reactionary in the defense 
of the rights of the individual against dictatorship from 
any source, whether one man or a class or even from 
a government, but eternal vigilance is ever necessary, 
vigilance of the mind and vigilance of the heart tem 
pered and made strong with reason and knowledge. 

Today as in times past the words of the siren with 
false doctrine attempt to propose philosophies incom 
patible with the spirit of freedom. It has been said 
“that everything that grows holds in perfection but a 
little moment and this huge state presenteth not but 
shows whereon the stars in silent influence comment.” 
The life of a nation, like the life of a man, may be pro 
longed into the fullness of years, or it may perish from 
external violence or from internal decay. The excise 
of a diseased condition in the human body may pro- 
long life, and the same is true of those conditions in 
the body politic, which if unattended to may ripen into 
cancerous growths. To save the people and their lib 
erties from the dangers of internal decay is our ever- 
lasting duty as members of the bar. 

An essential element of our conception of ordered 
progress is the preservation of the spirit of individual 
initiative and enterprise. To venture, to build and to 
create was an energizing factor released in the mind 
of man. This spirit of enterprise brought to us as a 
people material riches greater than the world had ever 
seen before. The spiritual background was that of a 
free people, all benefited. But today there are those 
among us who do not believe sufficiently in man’s liber- 
ties and rights. There are those who assume the ros- 
trum to tell us that we must blueprint our collective 
economy. To my mind that proposal has the familiar 
ring of the Communist 5-year Plan or the Nazi 4-year 
Program. It is another form of the age-old and many- 
times tried compulsion which our forefathers rejected. 
It is the philosophy of defeat and despair. This coun 
try did not grow strong and great from a blueprint; it 
prospered because its people were free. There was no 
compulsion in our growth, although the siren voice 
mouths resort to the “catch phrases of liberty” in urg- 
ing a regimented society. We have only to turn the 
pages of history to see the results of surrendering indi- 
vidual freedom to compulsion. It has been written 
many times on the pages of history but probably no 
where in so startling a parallel as in the history of the 
third century when Diocletian, after depriving the 
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Roman Senate of its power, loading the state with a 
backbreaking bureaucracy, and after driving taxation 
to the point of ruin, enacted his famous laws for the 
control and regulation of the one-time free citizens of 
Rome. Dr. J. H. Breasted in his recent work, “The 
Conquest of Civilization,” summarizes it well. I quote: 

“The financial burden of this vast organization, 
begun under Diocletian and completed under his suc 
cessors, was enormous, for this multitude of govern- 
ment officials and the clamorous army had all to be 
paid and supported. It was a great expense also to 
maintain the luxurious oriental court of the emperor, 
surrounded by his innumerable palace officials and 
servants. But now there were four such imperial courts, 
instead of one. \t the same time it was still neces 
sary to supply ‘bread and circuses’ for the populace of 
the towns. In regard to taxation, the situation had 
grown steadily worse since the reign of Marcus Au 
relius. The amount of a citizen’s taxes therefore con 
tinued to increase, and finally little that he possessed 
was free from taxation. 

“When the scarcity of coin forced the government 
to accept grain and produce from the delinquent tax 
payer, taxes had become a mere share in the yield of 
the lands. The Roman Empire thus sank to a primitive 
system of taxation already thousands of years old in 


the Orient. It was now customary to oblige a group of 
wealthy men in each city to become responsible for the 
payment of the entire taxes of the district each year; 
and, if there was a deficit, these men were forced to 
make up the lacking balance out of their own wealth 
The penalty of wealth seemed ruin, and there was no 
motive for success in business when such prosperity 
meant ruinous overtaxation 

“Many a worthy man secretly fled from his lands 
to become a wandering beggar, or even to take up a 
life of robbery and violence. The Roman Empire had 
already lost, and had never been able to restore, its 
prosperous farming class. /t now lost likewise the 
enterprising and successful business men of the middle 
class. Diocletian therefore endeavored to force these 
classes to continue their occupations. He enacted laws 
for societies, guilds, and unions in which the men of 
various occupations had long been organized. These 
were now gradually made obligatory, so that no one 
could follow any calling or occupation without belong 
ing to such a society. Once a member he must always 
remain in the occupation it implied 

“Thus under this oriental despotism there disap- 
peared in Europe the liberty for which men had striven 
so long, and the once free Roman citizen had no inde 
pendent life of his own. For the will of the emperor 
had now become law, and as such his decrees were dis 
patched throughout the length and breadth of the Ro 
man dominions. Even the citizen’s wages and the 
prices of the goods he bought or sold were as far as 
possible fixed for him by the state. The emperor’s in 
numerable officials kept an eye upon even the humblest 
citizen. They watched the grain dealers, butchers and 
bakers, and saw to it that they properly supplied the 
public and never deserted their occupation. In some 
cases the state even forced the son to follow the profes 
sion of his father. In a word, the Roman government 
now attempted to regulate almost every interest in life, 
and wherever the citizen turned he felt the control and 
oppression of the state. 

“Staggering under this crushing burden of taxes, 
in a state which was practically bankrupt, the citizen 
of every class had now become a mere coq in the vast 
machinery of the government. He had no other func 
tion than to toil for the state, which exacted so much 





of the fruit of his labor that he was fortunate if it 
proved barely possible for him to survive on what was 
left. As a mere toiler for the state, he was finally 
where the peasant on the Nile had been for thousands 
of years. The emperor had become a Pharaoh, and 
the Roman Empire a colossal Egypt of ancient days. 

“The century of revolution which ended in the 
despotic reorganization by Diocletian completely de 
stroyed the creative ability of ancient men in art and 
literature, as it likewise crushed all progress in busi 
ness and affairs. In so far as the ancient world was 
one of progress in civilization, its history was ended 
with the accession of Diocletian.” 

We know that this is not an isolated page in the 
world’s history but unfortunately a characteristic on 
in man’s successive loss of liberty. Witness the dis 
patch from Moscow in the New York Times of May 28, 
where the Russian Soviet issued new decrees to pun 
ish the farmers because they had been guilty of work 
ing small plots of land in response to the age-old in 
stinct for profit and the expression of individual initi 
ative. Under no construction of language can such 
treatment be called democracy. It is dictatorship, no 
matter what the motivating force. Our forefathers op 
posed compulsion and our record through the years 
has indicated our attitude. We showed it on the his 
toric occasion we now call the Boston Tea Party and in 
a recent decade we showed our attitude in the ques 
tionable attempt to enforce the Prohibition Act. Oppo 
sition to compulsion has characterized the every step 
of the Anglo-Saxon peoples as they through the long 
course of history have on this continent created the 
greatest government of free men. The cardinal prin 
ciple of our course has been our antipathy to personal 
government. In the words of the great charter it is 
written “No free man shall be taken or imprisoned or 
disseized or outlawed or assailed or in any way de 
stroyed, nor will we go upon him, nor will we send 
upon him except by the legal judgment of his peers 
and by the law of the land.” 

To avoid the dangers inherent in personal govern- 
ment we divided the functions of government into their 
well recognized classifications and we provided certain 
checks and balances. As members of the bar these are 
familiar to us. They are basic for the protection of our 
rights but today we witness a tendency to delegate func- 
tions of government to boards, bureaus and commis- 
sions. Some are permitted to combine the powers of 
prosecutor, fact-finder and judge ; some given the power 
of issuing rules that have the force and effect of law. 
This tendency is reactionary. It is contrary to our 
conception of liberty. They have been styled new in 
struments of power, but in improper hands, in hands 
that are not imbued with the spirit of liberty, these 
powers are the tools of autocracy. The abnegation, the 
abandonment of duty by one branch of government 
to another and the usurpation of power by one branch 
from another can only lead to one thing—despotism. 
The promise of efficiency is too great a price to pay if 
man’s freedom hangs in the balance 

There are functions that all men agree are the 
functions of the federal government, but the control of 
the daily lives of honest citizens in a nation whose bor- 
ders are as far flung as those of the United States is 
not a function of government. The butcher, the baker, 
the agrarian, the manufacturer or the laboring man 
should not be under the necessity of going to the 
nation’s capitol to secure a determination of his right 
to earn his daily bread and to eat it in the sweat of his 
brow. 

\n agency properly established and accountable 
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is it concerns itself with the dishonest 

nal, is the popular Federal Bureau of 
Investigation. It has won acclaim for its fine perform- 
ance. It has not asked for law-making powers. It has 
not pre-tried individuals charged with crime nor has 
it deprived the citizen of the processes of the law, 
guaranteed to every individual, but while this agency 
has been winning popular respect, while confining it- 
self to a proper federal sphere, we see other agencies 
operate so capriciously that one of man’s hardest-won 
rights is currently lost in the arbitrary suspension of 
the fundamental rules of evidence, rules which have 
heen born of the experience of centuries. Regardless 
of the good intention and represented beneficence in- 
volved in the recent action of the National Labor Rela- 
granting employers, or employes for 
that matter, the right of petition, such grant is inher- 
ently repugnant to the spirit of freedom. The law 
should be so clear that no agency can win commenda- 
tion by makin gift of what should be a right. 

These are problems that we as lawyers must be 
concerned with. We should not wait to discuss the 
rights of men in courts after their liberties have been 
legislated away. We must assert our influence and give 
to the Congress the benefit of our intelligence that they 
may preserve liberties at the place of first danger, 
the place where the substance of statutory law is being 
\ tendency against which we must be on guard 

abuse of the liberties of man, evi- 
legislation. The Declaration of Inde- 
Constitution recognize no class ex- 
single class of free man, but today 
to remedy alleged problems which 
some can se¢ from the standpoint of what we call 
capital or labor, and so they forget the problems of 
the nation as a whole, they forget the individual and 
they forget the rights of man. Such attempted legisla- 
tion is an application of the Diocletian conception, an- 
other step along the road which led to the loss of the 
liberties of the Roman peopl 

In this country no individual is or should be clas- 
sified. I am a laborer when I toil. When I save from 
the fruits of work and invest, say, in an insurance 
policy, or make a deposit in a savings bank, I have 
assumed a function of the capitalist. When I work I 
suppose to some I am of the proletariat, and when | 
fish I suppose I am to them an economic parasite, but 
as a citizen of the United States of America I am at all 
times a free man, possessed of the classless rights of a 
lree man, and these have recently been re-expressed for 
me in the significant report of the Dies Committee as 
rendered to the Congress in January of this year. They 
are my freed worship, of speech, of press and of 

reedom to work in such occupation 
training and qualifications may en 
and hold; my freedom to enjoy the 
which means the protection of my 
property rights; my freedom to pursue my happiness, 
with the ry implication that I do not harm or 
injure others in the pursuit of that happiness 
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These my rights are not abstractions. They are 
the fruits of the toil and the blood of our Anglo-Saxon 
progenitors, of men who were unwilling to be serfs, 
men who were willing to stand their ground and fight, 
unwilling to become refugees in flight from the danger 
about them. Where, then, does our responsibility as 
lawyers lie? Our first responsibility is to be vigilant 
where laws are being passed, to know that there is a 
school of thought which today embraces the art of 
semantics and through that art seeks to sell new con- 
trols toward the goal of regimentation. The wiley Tal 
leyrand boasted of the use of semantics as he delib 
erately confused the public mind to accomplish his own 
ends, but no trick of semantics can take away from the 
vigilant the substance of freedom, and as members of 
the bar, as lawyers who should know the use of words, 
we should read carefully each and every word and each 
and every implication that is contained in all proposed 
legislation. For we realize that if we compromise we 
start backward down the road of human progress and 
in but a few short steps we may be passing the tomb 
stones of those who died for us that we might live in 
freedom. 

To put it in a military vein, we cannot wait in the 
trenches to apply the ammunition of Blackstone, of 
Coke or of Story. The law is not and never will be 
static. It is a dynamic moving force and if we as a 
profession, protectors and defenders of the liberties of 
free men, take a leaf from the book of military experi 
ence we will observe that the best defense is a good 
offense. Vigilance implies not only strategy but tactics. 
We should not, if we believe the liberties of the people 
to be in peril, resign ourselves to a rearguard action. 
The ex-service man of the World War is organized to 
safeguard and perpetuate the principles of justice, free- 
dom and democracy. It is our plan to safeguard and 
transmit to posterity these priceless privileges of free 
men. To that end we invite the considered support of 
all lawyers who truly appreciate their oath of office, 
men who know the background of the laws they admin 
ister. There is danger to a self-governing people when 
clients, because of the decadence of public virtue, em 
ploy lawyers not upon the basis of their professional 
knowledge or ability but because they “know their way 
around.”” The almost unchartable ramifications of pres 
ent-day bureaucracy are creating this situation. It is 
everybody's business and yet nobody’s business, but to 
the legal profession of America it should be a matter 
of their deepest concern, for in it is involved the sub 
stitution of a government of men for a government of 
laws and as that substitution is made there is no place 
for the legal profession. 

| am an optimist. The minds of men in increasing 
number are rejecting the false doctrine and impossible 
performance of the philosophy of regimentation. Men 
are becoming restless to build anew, to venture and to 
prosper. The lawyer must be prepared to be in the 
vanguard of this movement, for with the return of this 
spirit the future of America is bright. 
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R. PRESIDENT, Lapies AND GENTLEMEN: After 
listening to this generous introduction by Presi- 
dent Hogan, I don’t know when I have enjoyed 

a Presidential fireside chat so much 
In response, my first impulse is one of apprecia 
tion towards the city which is our host. It is singu- 
larly appropriate that we should meet in San Fran 


cisco, because at some time in his life every lawyer 
upon admission to the bar has solemnly raised his right 
hand and taken the Franciscan vow of poverty. As 
Venice is the bride of the Adriatic, so is San Francisco 
the bride of the Pacific—or if some of the lawyers from 
other West Coast cities insist upon a polygamous com 

pliment, | will sav one of the brides of the Pacifi 
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What a comfort it is to know that the gold of the 
Golden Gate has not yet been withdrawn from circu- 
lation! And now that we have returned to this beau 
tiful city, the World’s Fair and the World’s fairest 

I have been wondering why we did not have a preache) 
here tonight to express our thanksgiving. But I sup 
pose that, the Lord being over seventy years of age, 
the invocation was dispensed with. 

But there are other reasons why I am glad to be 
here tonight. You see, in these days of the more 
abundant life, when “hope deferred maketh the heart 
sick,” when “man never is but always to be blessed,” 
here at the very threshold of Utopia and the poor- 
house, when we lawyers, like Cassius, have a lean and 
hungry look and our stomachs are in a state of sus 
pended animation, this good dinner, this temporary re 
turn of “the full dinner pail,” takes us back in memory 
to the good old “horse-and-buggy days,” before the 
tax-payer was substituted for the horse, and when 
society was accustomed to drive to the right and not 
to the left. Those were the days before we found Mr. 
Hoover, with a nosegay in his hand, peeping “just 
around the corner” and flirting with that elusive co 
quette “Prosperity,” who had just been liberated from 
the ticker-tape and who has since renounced the world 
and taken the veil. 
dren ceased, and men began, to believe in Santa Claus. 
Those were the days when San Francisco, in an im 
mortal moment of courage, rose from its ashes and 
built what we have seen today and yesterday. This 
magnificent enterprise of resettlement was accomplished 
before the day, and even without the help, of Professor 
Tugwell. Those were the days before doctrinaires 
taught children that patriotism is provincial, and re 
ligion a solecism of the mid-Victorian era. Those were 
the days before the kleptomaniacs of power in numer 
ous nations mesmerized the masses with discontent 
and propagated the delusion that a substitute might be 
found for the goodness of God and the wisdom of con 
stitutional restraint. Those were the days when in 
sunny Italy the children on the by-roads and the peas 
ants in the fields sang the arias of the great composers, 
and before the days when in our own beloved Amer 
ica the dance of youth responded to the swing of “Min 
nie the Moocher,” “Flat Foot Floogie,” and “Red-Hot 
Mamma.” 

And now that the fallen angels of a Fools’ Paraclis« 
have seized the reins of power in many lands, and 
dictators have become the principal “parts of speech” 
in a world of woe, there are many who come in sack 
cloth and ashes to the Wailing Wall and foolishly pray 
for the revival of “the buried majesty” of the good old 
days. 

The good old days when the people from the coun 
try-side loved nothing more than to flock to the little 
county-seat towns to hear a criminal case tried by two 
air-conditioned pettifoggers! In those days that sacred 
thing called trial by jury was often just a drama of 
chicanery—played by two “end men” on either side 
of the counsel table, a foil on the witness stand, and a 
gaping gallery of twelve good and lawful men—drawn 
from the body of the county, but seldom from the 
brains. 

It reminds me of the “dear dead days beyond re 
call” when I was a law student. A very urbane and 
intellectual lawyer had argued a technical will case be- 
fore the county court. The judge of that tribunal was 


Those were the days before chil 


an irascible old hen; that is to say, he was a layman 
After the distinguished lawyer had finished his argu 
ment and returned to his office, he was asked by an 


AMERICAN BAR ASSOCIATION JOURNAL 






other brother of the bar whether he had argued his 
case, and he answered, “Yes; as the old English law 
yers used to say, ‘the case is now in the bosom of the 
court.’” “Well,” said the other lawyer, “it is to be 
hoped it is in his bosom, because it will never get fo 
his head.” 

But we should not be too hard on our ministers 
of justice. We have more laws to bother us than any 
lawyers or judges on earth. If the number of laws 
were the index of a country’s happiness, we now have 
in Washington and our various state capitals forty-nine 
legislative joy-factories. In the go old days, the 
“forty niners” of California took the gold out of the 
ground and put it in circulation; but the forty-niners 
of the present day have taken it out of circulation and 
put it back in the ground. 


Even the lawyers themselves are overwhelmed 
with the multiplicity and complexity of laws. We have 
our state laws and our federal laws; we must belong 
to the state bar and to the federal bar It is like the 
situation of a young man that I once met on an ocean 


liner. I said to him, “What do you do for exercise 
on this voyage - “Why,” he said, “I exercise on the 
parallel bars.” “Parallel bars?” I asked. ‘“‘Yes,” he 
said, “they have a bar upstairs and a bar downstairs!” 

Being from Kansas, of course I was not much im 
pressed, because in prohibition Kansas even to make 
the Biblical admission that “I was thirsty and ye gave 


me drink,” is not permissible—however true. That is 
another advantage California has In California you 
say, “The spirit is willing, but the f is weak In 


Kansas we say, “The flesh is willing, but the spirits are 
weak.” 

However, in Kansas, ever since the good 
the Puritan influence, the New England tradition has 
been deservedly dear to us. As the Mohammedans in 
their spiritual exultation turn to the Kaaba Stone at 
Mecca, so do we Kansans turn to that famous New 
England Rock whose private life was forever destroyed 
in 1620. 
of historical perspective, who seem to think that the 
chief significance of Plymouth Rock is that it gives 
standing and authority to the genealogies of New Eng- 
land aristocracy and a famous breed of chickens. But 
\mericans, I believe, still have enough of that so-called 
New England provincialism of the good old 
resent the present tendency to think more of the prob- 
lems of foreign peoples than we do of our own. There 
are those who still believe, as Washington believed in 
the good old days, that we are not holding up the West 
side of the Atlantic Ocean merely for the benefit of 
European strategy; that we are the of 
hope and a different system to be independently main 
tained by us far away from that charnel-house of im 
perial intrigue whence our ancestors fled and escaped 
in the long ago. But if we must insist upon having a 
loud voice in the international chorus, I am in favor 
of emulating the police court culprit who said he 
wasn’t doing a thing but standing on the corner mind- 
ing his own business at the top of his voice 

While other continents are daily menaced with 
the spontaneous combustion of smoldering hate, I am 
happy that Canada and the United States—twin broth- 
ers of a common culture—offer an example to a har- 
ried world. So does the legal profession. For the law 
is the Bible of Peace. 

Lawyers are a part of the greatest peace move 
ment in the world—the daily pacification of the con 
troversies of a nation’s populace, the peace that dwells 
in every law office and in every court room of the land, 


old days, 
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the door, and / haven't had time to read all of the Sibyl- 

line leaves that fall from all of the oracles of the new 

dispensation ; and, although I belong to the Book-of- 

the-Month Club, I haven’t had time even to read the 

new, revised editions of the Constitution, appearing 

monthly. You see, when I made the famous remark 
(Continued on Page 684) 
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THIS YEAR’S MEETING 

Lawyers from all parts of the United 
States journeyed to San Francisco to take part 
in one of the most delightful and militant 
meetings in the Association’s history. All ar 
rangements for the sessions were most con- 
venient and satisfying; the hospitality of our 
San Francisco hosts and the charms of the 
Golden Gate City and its environs were thor- 
oughly enjoyed; and the sessions of the Asso- 
ciation and its Sections were such as to com- 
mand unflagging interest and make a genuine 
contribution to American public opinion. It 
was a fitting culmination of a notable year, 
during which the Association gained new 
friends and new allies in its efforts to improve 
the administration of justice and fortify the 
civil and political liberties of American citizens 
under the law. “Full speed ahead” for these 
fundamentals was the almost unanimous spirit 
and slogan of this year’s meeting. 

The registration from States east of the 
Mississippi was not as large as in some other 
recent years. This was expected because of the 
distances to be traveled, and the economic 
conditions affecting many members of the pro 
fession. A gratifying feature was that, nev 
ertheless, the attendance at all sessions of the 
Assembly was larger than usual, which dem 
onstrated that the member interest in the 
Assembly sessions is fully sustained when 
significant and useful matters are submitted 
to that body for discussion and, if need be, 
a vote. It was noteworthy also that on the 
manv important matters on which the As- 
sembly and the House of Delegates voted 
separately after full debate, no final divergence 
of opinion and action developed, although each 
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the Assembly and the House made its contri- 
bution to the final action on many of the mat- 
ters. The leadership of President Frank J. 
Hogan came to a most acceptable fruition in 
these sessions. Elsewhere in this issue will be 
found the details of the notable program of 
work accomplished at this meeting. 

To President Hartley F. Peart and his 
indefatigable colleagues in the San Francisco 
Bar Association, the unbounded thanks of the 
officers and members of the American Bar As- 
sociation are justly due. With the utmost gen- 
erosity they gave without stint their time and 
their resources to the entertainment of the vis 
itors in the gracious and agreeable manner for 
which San Francisco is noted. A friendly meet- 
ing was made memorable by their efforts. 

The Association will meet in Philadelphia 
in September of next year. The adjournment 
of the 1939 meeting found more than usual 
readiness and enthusiasm for the work of the 
new Association year, with the experienced 
hand of President Charles A. Beardsley of 
California at the helm. 


PRESIDENT HOGAN’S ADDRESS 

The finest traditions of the long history 
of the American Bar Association were bril- 
liantly fulfilled in the address of President 
Frank J. Hogan at the opening session of the 
Sixty-Second Annual Meeting. In a forthright 
but wholly dispassionate manner, he made a 
specific and stirring statement of the uneasi- 
ness and grave concern which many lawyers 
have lately felt, concerning the recent “impor 
tant shifts in constitutional doctrines.” For 
keenness of analysis, candor of statement, and 
incisiveness of phrasing, this address will be 
ranked high in the annals of the Association, 
by those who do not agree with it as well as 
by those who applaud its outspoken sincerity. 

President Hogan appropriately recognized 
and stated at the outset that his subject was 
“controversial” and that the views expressed 
were his own and “should not be attributed to 
the Association.” He frankly admitted that 
“many honestly differ from my opinion” and 
that “I may be mistaken and they may be 
right.” Members of the Association hold and 
freely express a wide variety of views upon 
public questions, and the Annual Meeting’ is 
an open forum in which the reasoned views of 
any member may find voice and receive consid- 
eration, without commitment of the Associa- 
tion to them. The views and policies of the 
Association are decided and stated only by its 
representative House of Delegates, subject to 
a referendum vote of the whole membership 
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on major and controversial questions of policy. 

The address stated facts and opinions 
which lawyers and other citizens should read 
and consider carefully. It is published in full 
in this issue, and pamphlet copies can be ob- 
tained from Association Headquarters. Prob- 
ably no one will challenge his basic warning 
that in the presence of new constructions of 
historic constitutional provisions, far greater 
attention needs to be given to the selection of 
members of the legislative and executive 
branches of government. If that is done, “‘re- 
liance against the arbitrary exercise of power”’ 
need not rest solely or primarily on the judi- 
ciary. The legislative branch of government 
can and should be faithful to its own concept 
of constitutional limitations; laws which of- 
fend those limitations are better left unenacted, 
rather than passed with a hope that the Courts 
will nullify them. Meanwhile, acute and active 
public discussion will go forward as to Presi- 
dent Hogan’s unanswered question: “Can a 
government which may arbitrarily control the 
individual’s economic freedom be relied on 
permanently to keep safe his civil and political 
liberties ?” 

Full opportunity for the presentation of 
other views was deliberately planned and car- 
ried out. The thoughtful address of Senator 
Byrnes, of South Carolina, at the Wednesday 
evening session of the Assembly, and those 
of Solicitor General Jackson before the Sec- 
tions, confirmed that in the American Bar As- 
sociation sharp differences of opinion on con- 
troversial questions can be and are presented 


without that bitterness which would mar 
public debate. 
PRESIDENT CHARLES A. 
BEARDSLEY 
With the adjournment of the Annual 


Meeting, the baton of leadership in the Asso- 
ciation passed to an able and tireless worker 
in the organized Bar, the choice of the Pa 
cific Coast supported by a host of friends 
among lawyers throughout the Nation. The 
American Bar Association knows no sectional 
preference in its selection of presidents. Its 
leaders come from the North, South, East and 
West, as merit warrants. But there is always 
an occasion for especial gratification when the 
truly National character of this organization 
is attested by the choice of its President. 
The new leader will need and will re- 


ceive the same hearty and diligent support 
which has been accorded to his predecessors 
His long and varied ex 


in generous measure 








perience in Bar Association work gives prom- 
ise of mature and careful leadership. 

Direction of the work and policies of the 
American Bar Association long ago ceased to 
have any of the aspects of a one-man job. En- 
ergetic and experienced lawyers have come also 
to the other posts of responsibility. Thomas Bb. 
Gay, of Virginia, was re-elected Chairman of 
the House of Delegates, over whose delibera 
tions he has presided with marked fairness 
and equanimity. Messrs. Knight and Voorhees 
are to continue as Secretary and Treasurer, 
respectively, thereby keeping available to the 
Association their veteran service in its affairs. 
Invaluable members of the Board of Governors 
have ended their terms; new men of ability 
and experience, demonstrated through service 
in the House of Delegates from its founding, 
have taken their seats in the administrative 
board. The Chairmen and Councils of Sections 
reflect the growth and change which are con- 
stant in this dynamic organization. The Stand 
ing and Special Committees were fully consti 
tuted by the time the new administration took 
office. 

To President Beardsley and his associates 
in this year’s work, we extend the cordial con 
gratulations and best wishes of American law- 
yers, who have come increasingly to recognize 
the importance of the American Bar Associa- 
tion to the profession and the public. 


“PAT” MAITLAND 

The Canadian Bar Association has hon- 
ored the American Bar Association many times 
by sending to our meetings distinguished law 
yers who brought cordial messages of amity 
and kinship prevailing in the profession of law 
on this Continent. Our visitors from the 
North have unfailingly given distinction to 
the meetings they have graced with their 
presence. 

3ut none of them has more quickly and 
completely caught and entered into the spirit 
of an American Bar Association meeting than 
did the Honorable R. L. Maitland, K. C., the 
Delegate of the Canadian Bar Association to 
the San Francisco meeting. With his gracious 
wife, they seemed from the first as though they 
were of our own membership. They attended 
sessions and social occasions with a readiness 
which bespoke genuine enjoyment; their inter- 
est in controversial issues of Association pol- 
icy was manifest. As in his own country, 
“R. L.” was soon known to many as “Pat” 
Maitland. 

As first speaker at the annual dinner, this 
doughty lawver and legislative leader made a 
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truly eloquent and moving address. Through 
it rang out the eternal appeal of the peoples 
of the Americas for liberty and opportunity 
under the law—the realistic adherence to cher 
ished institutions which had not been found 
wanting, the undaunted readiness to go ahead. 
by trial and error in meeting the new condi- 
tions of modern society. The distinguished vis 
itor stirred his brethren of the Bar to a fresh 
recognition that, irrespective of geography and 
forms of government, there are fundamentals 
of freedom for which the lawyers of every free 
country must stand firm at all hazards, no mat- 
ter how ardent may be their desire to cope with 
humanitarian problems which at times invite 
governments into strange paths. Such a mes 
sage knows no boundary line 

The lawyers of the States hail and thank 
the Bar of Canada for sending such an am 
hassador as “Pat” Maitland. 


Mr. Lilleston’s Address 
(Continued from Page 681) 


that ‘to be free is to be subject only to the law,’ I 
thought that ‘the jealous mistress of the law’ would 
flourish forever in unsullied spinsterhood. But I find 
that she has been stepping out a bit in America, and 
now her progeny are so numerous and there are so 
many little illegitimate laws that I am wondering: 
Isn’t there any recourse in your country against 
putative fathers?” So much for Voltaire. 

Thus in the same speech I have been praising and 
blaming the Jealous Mistress of the Law—showering 
her with roses when she was the handmaiden of Lib 
erty, and pelting her with Pharisaic stones when she 
was taken in sin. For, as between law and liberty, 
the soul of Patrick Henry goes marching on. Indeed, 
so long as each man’s mind remains, as it must, an 
individual thing, unique and peculiar to himself, men 
of strength will continue to fight as in the good old 
days for the right of the individual soul to pursue the 
destiny of its own choice upon the wings of its own 
desire. 

The old saying that “Ye shall know the truth, and 
the truth shall make you free,” reminds us that we live 
in a world of reality, and that this essential nature of 
things cannot be altered by the faith of the credulous 
in the incredible, even though espoused by the whol 
human race. No posse, with hue and cry, ever captured 
the truth; nor is it found in the ballot box. Truth is 
a hermit and doesn’t mix with the crowd. It is no 
respecter of persons or politics. As solitary as thought 
and as impersonal as fate, truth remains in seclusion 
until it becomes the treasure-trove of genius. 

Accordingly, in our calmer moments—perhaps at 
the end of the day, as we watch the burning tapers of 
the sky glow in the blue mosque of the night, or per 
haps at the end of an era, as we stand reverently within 
the shadows that are falling upon the good old days— 
we lovers of democracy must realize that a great des- 
tiny still waits for a great leadership to find the lost 
art of national happiness in the quiet realm of truth 
and reality—not in the imaginary novelties of uncharted 
experiment, but in the just historical inferences of 
human experience 
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AcTIONS TAKEN AT THE 1939 MEETING 












ACTIONS TAKEN AT THE 1939 MEETING 


{ISSEMBLY AND HOUSE OF 
VOTED 


DELEGATES 


To increase number of Assembly Delegates to eight; 
four to be elected each year, for two-year terms. 


lo make the two-year terms of State and local Bar 
Association Delegates, etc., end with the Annual 


Meeting in even-numbered years. 


lo reduce the number of signers required for an “in- 


dependent” nominating petition for Association of- 


ficers. etc 


lo make former members of the House of Delegates 


eligible for election to the Board of Governors. 


lo make the appointment of a Membership Committee 
in any State optional. 


To create a Section on Taxation. 


To abolish the Committee on Noteworthy Changes in 
Statute Law and several Committees whose func- 
tions are absorbed by new Sections. 


ASSEMBLY AND HOUSE OF DELEGATES 
DEFEATED 


The “Lawther amendments” and “Martin amendment” 
to change radically the methods of nominating and 
electing officers and members of the Board of Gov- 


ernors 


Recommendations to abolish the Standing Committees 
on Aeronautical Law, American Citizenship, and 
Commerce, and the Special Committees on Eco- 

ndition of the Bar, Judicial Salaries, Judi- 

Securities Laws and 

Press, 


nomic ‘ 

cial Selection and Tenure, 

Regulations, and Cooperation between the 

Radio and Bar, etc. 

Program of the Bill of Rights Committee was upheld 
and approved, and grant of $24,000 from the Car- 
negie Corporation for its work accepted. 

Proposal that the Association ask for increase in the 

all Federal judges was defeated as un- 

drastic economy in 


salaries of 
timely, it 
Federal expe nditures 


view of need for 


Endorsement for proposed special Circuit Court of 
Patent Appeals was refused, and the matter was 
referred to the Committee on Jurisprudence and 
Law Reform for report as to the relationship of 
such a specialized additional Court to the Federal 
judicial system as a whole. 


Recommendation was adopted approving in principle 
the introduction of public defenders in Federal 
Courts, with a vote also that for State and local 
Courts the providing of defense for needy persons 
be worked out according to local conditions and 
facilities 

Program reported by the Committee on Jurisprudence 

Reform was approved, and the Committee 


and Law 


was authorized to press for its passage by the Con- 
gress; the Sumners Bill for a more summary 
method of impeachment trials for Federal judges 
below the Supreme Court was withdrawn from the 
authority of the Committee. 


American Bar Association medal was conferred on 
Major Edgar Bronson Tolman for distinguished 
services to the Association, the Bar, and the public. 


Provision was made for a study and report, by a 
representative Committee, as to better public rela 
tions work by and for the Bar Associations. 


Steps were taken to curtail the number and size of 
Section Committees. 


Authorization was given for the Association’s coop- 
eration in an appropriate observance of the 150th 
anniversary of the first meeting of the United States 
Supreme Court; Major E. B. Tolman will head the 
Committee. 


The bombing of civilians by air raids in warfare was 
condemned; action as to the expropriation of oil 
properties in Mexico was refused; and action on 
other proposals in the field of international law 
was deferred. 


Significant recommendations in the field of the law 
of Federal Taxation were approved. 


Philadelphia was fixed as the place for the next An 
nual Meeting, to be held in September of 1940; and 
the House of Delegates will meet in Chicago on 
January 8, 1940. 


\nnouncement was made of the subject for the Ross 
Essay Contest for 1940. It is: “To What Extent 
May Courts under the Rule-Making Power Pre 
scribe Rules of Evidence ?” 


Resolutions expressing appreciation to the Bar Asso 
ciation of San Francisco and other organizations 
for delightful hospitality during Annual Meeting 
were enthusiastically adopted. 


\n Award of Merit was made to The State Bar of 
South Dakota and the Dallas Bar Association for 
the most outstanding and constructive work in their 
respective fields during the year 1939. 


he policy of providing opportunity for discussion ot 
questions of great national professional interest was 
continued by Open Forum on Preparation and Trial 
of Contested Matters under Labor Relations and 
Fair Labor Standards Acts at the Fourth 
of Assembly, and by Open Hearings and Institutes 
in Committees and Sections. 


Session 


a“ 


‘arious Resolutions for “stream-lining” the organi- 
zation machinery, carrying out the ideas advanced 
in President Beardsley’s talk to House of Delegates 
at its closing session, were passed. 


A memorial to the late Robert E. Lee Saner, former 
President of the Association, was read and ordered 
spread on the records. 
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HARLES ALEXANDER BEARDSLEY, newly 
elected President of the American Bar Associa 
Oakland, Cali 


ver since his graduation 


Sche 01 


tion, has practiced law in the same 
fornia, law firm for 31 years—e 
with honors from the Stanford University Law 


in 1908. 


he keeps as busy 


He is a prodigious worker—his admirers say 


as three ordinary lawyers—and it is 
probably safe to say that no other lawyer in the Amer 
ican Bar Association keeps his schedule of hours. 
It is the astounding habit of Charles A. Beardsley 


to get up out of bed and go down to his office every 


» 
day of the week at some hour between 2 and 5 o'clock 


in the morning. This has been a lifelong habit, and it 


is a little late to expect him to break it, even though 


he is, at 57, the senior partner of a prosperous firm, 
with every right to be looking out for his leisure. 
The explanation for Mr. Beardsley’s unexampled 
devotion to his work during the pre-sunup hours is not 
at all spectacular. He is absorbingly interested in the 
practice of law, believes in practicing as an individual, 
associates to supply 


without relying on his younget 


him with briefs, and realizes that for uninterrupted 
reading, writing and thinking—all vital in the prepara 
tion of a law case—the early hours of the morning are 
vastly more productive than the late hours of the night 

While a daily schedule of 14 or 16 hours implies 
immense vitality and driving force, which Mr. Beardsley 
unquestionably has, it does not imply that he is the 
overbearing, pushing, tycoon type who is prouder of 
long hours than of what he them. On the 
contrary, the new Bar Association President is charm 
ing, friendly, modest and a great belicver in live and 


let live. 


does in 


His own law office is a notable exception to the 
modern tendency toward “factory” organization and 
division of labor in big law firms. Young lawyers 


who come out of the Stanford and University of Cali 
fornia Jaw schools to practice with Fitzgerald, Abbott & 
Beardsley are put on their own initiative. Senior part 
ners do not follow their young men to court to watch 
fact, Mr. Beardsley 
men of his firm 


cases; in 
younger 


conduct of 
any of the 


over their 
has never 
trying a case. 
Robert M. Fitzgerald and Carl H 
gain trial skill on his own hook. He is thankful for 
this, convinced that it taught him the most important 
lesson a young attorney has to learn, that of self-reliance 

As a leader in bar association activities, both in 
California and nationally, Mr. Beardsley has found one 
of his main interests to be the proper training of young 
Years ago he concluded that, even in the 
schools, young men were not being taught 


seen 


\bbott left him to 


lawyers 
law ; 
enough about the actual work of conducting a law 
office. They were learning little or nothing about the 
drafting of documents. So nine years ago, Mr. 
Beardsley began teaching Stanford law school seniors 
how to draft legal documents. His rule is: “Never use 
two words when one will do (a refutation of the com- 
mon practice never to use one when a synonym can 
be slipped in with it) and use one-syllable words 
wherever possible in preference to polysyllables.” 
“When you finish,” Mr. Beardsley tells his young 
students, “you should have a document which any lay 
man can read and understand without having to go to 
his own lawyer for an interpretation.” 


best 
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In the same way his deceased partners, 









Lecturing in law at Stanford provides Mr. Beards 
ley no salary but a rich compensation in the thrill of 
‘keeping up on my toes among a group of young 
fellows who are very much alive and appreciative of 
the good one can do for them.” 
obtained 


Mr. Beardsley’s own schooling was 
largely through his own efforts. He was born in 


Townville, Pa., January 14, 1882, went on his own at 
the age of 13 and put himself through high school in 
two and one-half years. At Stanford he supported him 
self, made Phi Beta Kappa, and was graduated with the 
\.B. degree in 1906. He went on in the Stanford Law 
School to take the J.D. degree with the Order of the 
Coif in 1908, having passed the California State Bat 
examination before finishing his law course. 

Three years after starting practice with Fitzgerald 
& Abbott, Mr. Beardsley was appointed assistant city 
attorney of Oakland, in 1911. He served four years 
in this capacity, handling the legal end of several 
important issues of bonds for the acquisition of munic 
ipal properties and improvements. Meanwhile, in 1913, 
he was made a member of his firm. 

When in 1927 California lawyers took the progres 
sive step, since widely emulated, of organizing the 
entire legal profession as a self-governing corporation, 
Mr. Beardsley was in the van of organizers. He was 
a member of the State Bar Commission which 
appointed to organize the State Bar of California under 
the State Bar Act of 1927. Following the organization 
of the State Bar he was elected a member of the Board 
of Governors and continued to serve as a member until 
his election as President in 1929. He served as Presi 
dent of the State Bar of California in 1929-30, paying 
particular heed to the establishment of high standards 
for admission to practice. He was a member of the 
California Code Commission, 1932-34, and a Vice Presi 
of the American Bar Association during the same 
period. In 1934 he was made a member of the execu- 
tive committee of the American Bar Association and 
in 1936 he was made a member of the Board of Gov- 
ernors, and has since worked influentially toward the 
solution of problems affecting lawyers the country 
over. He has been a constant advocate of an organized 
Bar for all States, and he expects to give much of his 
time as President to this activity. He took a leading 
part in the battle waged by the American Bar Asso- 
ciation against President Roosevelt’s court-packing plan. 

Since 1931 Mr. Beardsley has held the rank of Lieu 
tenant Commander in the United States Naval Reserve, 
Judge Advocate General’s Department. He is a rec 
ognized authority on international law and has given 
the lecture course on international law for reserve 
officers. He is a member of the American Law In 
stitute, the American Judicature Society, the American 
Society for International Law, and the legal fraternity 
of Phi Delta Phi. 

As the American Bar Association, in recent years, 
hecame more and more of a working organization, it 
was increasingly evident that it could not be really 
consistent without naming that worker par excellence, 
Mr. Beardsley, as its President. He has long been 
known not only in his own State but throughout the 
nation for his outstanding ability and tireless energy 
and persistence in behalf of the profession. His im 
mediate plans for “stream-lining” the organization by 
removal of superfluous features, as announced at 
San Francisco, merely illustrate the fact he is run 
ning true to form and a year of energetic effort has 
already begun for the Association. 


was 
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Kaye- Hart 


HON. CHARLES A. BEARDSLEY 


President, American Bar Association, 1939.40 











ADMINISTRATIVE PROCEDURES UNDER THE FAIR 


LABOR STANDARDS ACT 


In the Act as Finally Passed Congress Moved 


Scope of Administrative Discretion, and Rendered Self-Executing the Basic Coverage of the 


Sharply in the Direction of Narrowing the 


Act and Most of the Exemptions—Administrator Given No General Regulatory Power and 


Power to Issue Regulations Is Conferred only 


in a Few Specific Instances—Exemptions and 


Dispensations Dependent on Administrative Action—Difficulties Created by Phrase “Area of 


Production” in Section of Act Referring to Agricultural and Other Products—Exemption as 


to Industries of a “Seasonal” Nature—Procedure for Promulgating Wage Orders, etc.* 


By Hon. CALVERT MAGRUDER 
Judge United States Circuit Court of Appeals, First Circuit; Former General Counsel of Wage and Hour 
Division of U. S. Department of Labor. , 


HEN President Hogan invited me to discuss 
W the administration of the Fair Labor Stand 

ards Act at this meeting, I was General Coun 
sel of the Wage and Hour Division, and ex officio, 
might have been presumed to know something about 
the subject. Later, I was appointed to the bench, in 
which capacity I am not supposed to know anything 
until a litigated case comes before me and the lawyers 
proceed to educate me. I thought this intervening ca- 
tastrophe would, of course, release the Bar Association 
from its invitation to me, but Mr. Hogan would not 
have it so. He assured me that I would not have to 
deal with the subject controversially, but that I was to 
assume the Fair Labor Standards Act as one of the 
facts of life, and merely describe how business is done 
in the office of the Administrator of the law. If I had 
to deal with issues of constitutionality or of the suf 
ficiency of administrative procedures from the stand 
point of due process of law, there would obviously 
be the makings of a Gilbert and Sullivan comedy, in 
respect to the capacity in which I was supposed to be 
speaking. In my capacity as General Counsel, I might 
make arguments which in my judicial capacity I might 
feel impelled to controvert ; and in my expiring capacity 
as a Law Professor I might be obliged to demonstrate 
the utter absurdity of both my previously expressed 
viewpoints. Consequently, if must be understood that 
my function on this platform is merely of a descrip 
tive or expository nature. 

Under the original Black-Connery Bill, out of 
which the Fair Labor Standards Act ultimately 
emerged, the basic wage and hour standards prescribed 
by Congress did not go into effect automatically. An 
Administrative Board was to be empowered from time 
to time by regulation or order to declare such mini 
mum standards applicable to employments within the 
scope of the Act, as rapidly as the Board should find 
that these standards could be made applicable without 
unreasonably curtailing opportunities for employment 
Thus, the application of the Act to particular employ 
ments was to be dependent upon prior administrative 
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action. In this earlier draft, the Administrative Board 
was also given power, after investigation and hearing, 
to raise the minimum wage for any occupation in which 
the employees are engaged in interstate commerce 01 
the production of goods for such commerce, to an 
upper limit of 80c an hour. Likewise, it was pro 
posed to invest the Board with broad powers of ex 
emption, and with a general power to issue regulations 
deemed appropriate to carry out the provisions of the 
Act. Even in the politically delicate matter of agri 
cultural labor, the statutory exemption did not describe 
in detail what employees should be considered as agri 
cultural laborers, but merely provided for the exemp 
tion of agricultural laborers as the term is “defined and 
delimited by regulations of the Board.” As to hours, 
there was a broad prohibition against working an em 
ployee in excess of the specified maximum workweek ; 
except that the Board was to be given power to pro 
vide by regulation or order for overtime employment 
for periods of seasonal or peak activity, or other emer 
gency work, and to prescribe the wage rates to be 
paid for such overtime employment. Another illus 
tration of the breadth of the administrative discretion 
contemplated in the Black-Connery Bill was the pro 
vision authorizing the Board by regulation or order to 
provide for “suitable treatment of other cases or classes 
of cases which, because of the nature and character of 
the employment, justify special treatment.” 

In the Fair Labor Standards Act, as it finally 
passed, the Congress moved sharply in the direction of 
narrowing the scope of administrative discretion, and 
rendered self-executing the basic coverage of the Act 
and most of the exemptions. The powers now vested 
in the Administrator are modest in scope and familia 
in character. He is given no general regulatory power, 
but the power to issue regulations is conferred only in 
a few specific instances, such as the power to prescribe 
the records to be kept by employers subject to the Act 
(Section 11 (c) ), and the power, to the extent neces 
sary in order to prevent curtailment of opportunities for 
employment, to provide for the employment of learners, 
apprentices, messengers and handicapped persons at 
wage rates less than the normal minimum. (Section 14) 

Congress itself provided, in the Fair Labor Stand 
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ards Act, a basic minimum wage of 2 an hour, to 
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be automatically a period of seven 
years to an ultimate of 40c an hour. It provided also 
a normal basic workweek of 44 hours, to be decreased 
to 42 hours this coming October, and to an ultimate 
of 40 hours per week in October, 1940; employment 
in excess of these stipulated hours, however, is not 
prohibited, but only subject to the obligation on the 
part of the employer to pay for such excess hours at a 
rate not less than one and one-half times the regular 
rate. The coming into effect of these statutory minima 
is not dependent upon any prior administrative action. 
By force of the statute itself, these minima apply to 
employees “engaged in commerce or in the production 
of goods for c Whether a particular em- 
ployee is so engaged thus becomes ultimately a matter 
of interpretation for the courts. The Administrator is 
not empowered to make any binding rulings on these 
matters. He has from time to time issued what he calls 
“interpretative bulletins” merely to indicate the inter- 
pretation of law which will guide the Administrator in 
the performance of his administrative duties until di- 
rected otherwise by. authoritative rulings of the courts. 
Though the issuance of these bulletins is an exercise of 
the administrative process in a broad sense, and though 
the Administrator’s interpretations will undoubtedly 
carry weight with the courts, employers cannot rely 
with complete assurance upon an interpretative bulle- 
tin expressing the opinion that particular employments 
are not covered by the Act, for the statute gives em- 
ployees a direct right of action against employers for 
double damages, entirely independent of any control by 
the Administrator. Consequently, the Administrator 
has had to be cautious in issuing interpretations which 
profess to exclude any one from the coverage of the 
Act; and in many cases, employers, who normally 
would be emotionally antagonistic to the vesting of 
vast powers in an administrative official, have been 
much irritated when the Administrator told them that 
he did not power under the Act to tell them 
whether they were covered or not. 

When the Administrator receives a complaint that 
an employer subject to the Act has violated its wage 
and hour provisions, he causes an investigation to be 
made by an For this purpose, extensive 
powers of investigation are conferred upon the Ad- 
ministrator, including the power of subpoena. If this 
investigation indicates a violation, the Administrator 
has the alternative of referring the case to the Depart- 
ment of Justice for a criminal prosecution or of filing 
an equity suit in a Federal District Court praying for 
a decree ordering the employer to cease and desist 
from violating the Act. In the current discussions on 
administrative law problems one hears a great deal of 
criticism about combining in an administrative agency 
the functions of prosecutor and judge. Mr. Fahy will, 
no doubt, tell you on behalf of the National Labor Re- 
lations Board, that there is little or no substance to 
this criticism. However that may be, the fact remains 
that this criticism, whatever its merit, cannot be di- 
rected at the Fair Labor Standards Act. When Mr. 
Fahy moves in a Circuit Court of Appeals for a decree 
requiring the employer to comply with the National 
Labor Relations Act, the case is heard on an adminis- 
trative record in which the Board has already found 
the emplover to be in violation of the law, and the 
findings of the Board, if supported by evidence, are 
conclusive. By way of sad contrast, when the poor 
Administrator of the Wage and Hour Division finds 
upon that the employer has violated the 
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Fair Labor Standards Act, he must, in order to get an 
injunction, go into a Federal District Court in an 
original proceeding, and prove the employer's violation 
in a trial de novo before the Court. 

I shall speak now of the few instances in the Fair 
Labor Standards Act of exemptions and dispensations 


which are dependent upon administrative action. As 
I have said, most of the exemptions in the law are self- 
executing. The Administrator is given no such broad 
power as was proposed in the original Black-Connery 
Bill, to make regulations providing for suitable treat- 
ment of particular cases “which, because of the nature 
and character of the employment, justify special treat 
ment.” 

Section 14 provides that the Administrator, to the 
extent necessary to prevent curtailment of opportuni 
ties for employment, shall by regulation or order pro 
vide for the employment of learners, apprentices, mes 
sengers, and handicapped workers, at wages less than 
the normal minimum wage. Of these four categories, 
the administrative provisions as to handicapped work- 
ers and learners are the more important and I shall 
confine myself to these. 

It was obviously proper to provide special treat- 
ment for individuals “whose earning capacity is im- 
paired by age, or physical, or mental deficiency or in- 
jury.” Regulations have been issued by the Adminis- 
trator under which special certificates are being issued 
authorizing the employment of such handicapped per- 
sons at rates less than 25c an hour. Ultimately, appli 
cations for such certificates will, I suppose, be handled 
at local offices, but up to the present time the Wage 
and Hour Division has not had sufficient funds to do 
much in the way of decentralizing its activities in re 
gional or local offices. Consequently, applications for 
handicapped worker certificates, which must be made 
on official forms furnished by the Wage and Hour Di 
vision, and must be signed by both the handicapped 
worker and the employer, have to be sent to Washing- 
ton, where they are acted on in the first instance by the 
Hearings and Exemption Section of the Division. The 
procedure is simple. According to the last figures | 
have received, about 4800 applications have come in. 
Of these, about 1,700 have been granted. Special cer 
tificates were issued in most of these cases merely on 
the basis of the facts as stated in the applications. In 
particular cases, the Hearings and Exemption Section 
may call for additional data, or require the worker to 
undergo a medical examination, or require that certain 
facts be certified by designated officers of the State or 
Federal Government. The majority of the applications 
received to date have been denied, because they showed 
on their face that they did not comply with the require 
ments of the Act and the regulations. Provision is 
made in the regulations whereby any person aggrieved 
by the action of the Hearings and Exemption Section 
may within fifteen days thereafter file with the Ad 
ministrator a petition for review. Review by the Ad- 
ministrator is not accorded as a matter of right; the 
petition is in the nature of a petition for a writ of cer 
tiorari. In the one instance in which such a petition 
for review has been filed, the Administrator caused a 
special investigator to be sent to the place of employ 
ment, as a result of which investigation, the original 
action by the Hearings and Exemption Section was 
modified to some extent. 

The power to permit the employment of “learn 
ers” at less than the normal minimum rate has not been 
a matter of such vital moment as long as the basi 
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he beggarly 25c an hour. This 


niuiumum remains at t 
will become more important when the minimum rate 
automatically goes up to 30c an hour in October this 
year. It will also become important in those indus 
tries as to which an applicable wage order issued by 
the Administrator may raise the minimum wage to an 
upper limit of 40c an hour pursuant to the recommen 
dations of an Industry Committee—a procedure to 
which I shall refer in more detail later 

The Administrator has issued an elaborate set of 
regulations dealing with the employment of learners, 
together with an official explanatory memorandum. Of 
ficial application forms are provided. Applications 
must be filed by individual employers and must be sent 
to Washington, where they will be acted on in the first 
instance by the Hearings and Exemptions Section. It 
is pointed out that the term “learners” means begin 
ners at a skilled occupation; that unless the occupation 
demands the training and skill which is normally evi 
denced in higher earnings for experienced workers, a 
beginner at that occupation will not be deemed a 
“learner.” The Administrator is authorized to issue 
certificates for the employment of learners only “to 
the extent necessary in order to prevent curtailment 
of opportunities for employment.” The Administrator 
has, therefore, required that the application must show 
that experienced workers are not available to do the 
work for which learners are requested; the employ 
ment of inexperienced labor where experienced labor 
is available cannot be shown to be necessary to prevent 
curtailment of opportunities for employment. The ap 
plication must also show that employment at the normal 
minimum wage of the number of persons sought to be 
employed as learners would so increase the employer's 
cost of production (a) that a reasonable employer in 
the circumstances of the applicant would not ordinarily 
hire the additional inexperienced employees for the op 
eration of new plants, expansion of the plant, or re 
habilitation of idle plant capacity, or (b) that the appli 
cant would be so unreasonably burdened by hiring the 
additional inexperienced employees to replace the nor 
mal plant labor turnover as to make probable a re 
sultant curtailment of opportunities for employment. 

It is provided in the regulations that the Adminis 
trator may, if he deems it advisable, prior to granting 
any learner application, hold an industry-wide hearing 
to determine the occupation or occupations which re 
quire a learning period, to determine the factors which 
may have a bearing on the curtailment of opportunities 
for employment within the industry, and to determine 
under what limitations as to wages, time, number, pro 
portion and length of service, special certificates may 
be issued to employers for any such occupation or 
occupations in the industry. Such an industry hearing 
will in many cases be a time saving device for the de 
termination of factors common to hundreds of indi 
vidual applications within the industry, and for the es 
tablishment of basic criteria for the disposition of the 
applications in that industry. 

Several alternatives are provided for the disposi 
tion of a learner application: 

First—The Hearings and Exemptions Section 
may deny the application forthwith on the ground that 
it fails to show that the occupation specified therein 
requires such skill as to necessitate a-learing period, or 
fails to show that the dispensation is necessary in order 
to prevent curtailment of opportunities for employment. 

Second—The Hearings and Exemptions Section 
may immediately issue a special certificate on the basis 











of the facts alleged in the application. In such a case, 
there will be published in the Federal Register a state 
ment of the terms of the special certificate and a notice 
that for fifteen days following such publication the Ad- 
ministrator will receive written objections to such 


special certificate and requests for hearing from any 
persons interested. If such written objection is 
received within fifteen days and contains adequate and 
detailed grounds for objection, the Hearings and Ex 
emptions Section will call a hearing on the question of 
affirming or cancelling the certificate. If as a result of 
this hearing the special certificate is cancelled, the em 
ployer must make reimbursement to all persons em 
ployed pursuant to the terms of the cancell 
in an amount equal to the difference 

applicable statutory minimum wage and any lesser wage 


ed certificate 
between the 


paid such persons. This requirement of reimburse 
ment is not in the nature of a penalty, but simply puts 


1 


the employer in the same position he would have been 


in had he employed the workers without having applied 
for a learners’ certificate. Since the special certificate, 
until cancelled, is legally operative, it saves the em 
ployer acting under it from any criminal penalty In 
the case of an employer who on the facts is entitled to 


a learner certificate, the procedure affords a method by 
which the employer may obtain an immediate dispensa 
tion, without having to await the outcome of an ad 
ministrative hearing. If the applicant is not sure of 
his grounds, and does not wish to risk the possible 
obligation to make up to the employees the difference 
between the applicable statutory minimum wage and 
the lesser wage authorized in the special certificate, he 
will wait for the lapse of the fifteen days’ period within 
which objection may be made by interested persons to 
the granting of the certificate. 

Third—Where the Hearings and Exemptions 
Section, upon inspection of the application is not clear 
that the application should be denied forthwith, o1 
granted forthwith, as in the alternatives previously dis 
cussed, the application will be set down for a hearing, o1 
other opportunity will be afforded the interested parties 
to present evidence or argument. -Such a hearing may 
embrace a group of applications filed by persons in the 
same industry, concerning related issues of law or fact 
In the event that the Hearings and Exemptions Sec 
tion decides, upon such hearing, to issue a special cet 
tificate, it is empowered in its discretion to provide that 
such certificate shall be immediately effective, without 
waiting for action that may be taken on a possible peti 
tion for review. This is another provision in the 
interest of expedition. The action of the Hearings and 
Exeniptions Section in granting the certificate is sub 
ject to review by the Administrator. If upon such 
review, the special certificate is found to have been 
erroneously issued, it ceases to be effective, not retro 
actively, but only as of the date of the publication of 
its cancellation. 

No doubt, as the volume of business increases, the 
\dministrator will find it expedient to set up within 
the Wage and Hour Division a Board of Review, to 
lift from his shoulders the administrative burden of 
reviewing actions by the Hearings and Exemptions 
Section on these applications for special certificates. No 
such Board of Review has yet been established, how 
ever. 

Another statutory exemption which must be im 
plemented by administrative action is the exemption 
from both the wage and hour provisions of the Act of 
“any employee employed in a bona fide executive 
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administrative, professional, or local retailing capacity, 
or in the capacity of outside salesman (as such terms 
are defined and delimited by regulations of the Admin- 
istrator)” (Section 13 (1) ). The regulations 
defining these terms were issued by the Administrator 
without the formality of a public hearing. No such hear- 
ing is specifically required by statute, and as this power 
of definition is of a quasi-legislative character no such 
public hearing would be implied. How- 
regulations issued, tentative 
itted to and discussed with representa 
employers and employees. Further, it 
e regulations as issued that any person 
on of any of the terms of the definitions 
iting to the Administrator a petition 
changes desired and the reasons for 
If, upon inspection of the petition, 
the Administrator believes that reasonable cause for 
amendment of the definitions is set forth, he will either 
ing with due notice to interested parties, 
vision for affording interested parties 
to present their views, either in support 
ion to the proposed changes. 
ued his definitions of these exempted 
employees, the Administrator has been 
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frequently requested to issue rulings applying the 
definitions to particular employments. Possibly the 
Administrat would have the power to issue such 
rulings, as being in the nature of a more precise defin 
ing and delimiting of the terms used in the statute. The 


however, has refrained from doing so, 
1dministrative burden would be over 
Phe representatives of one industry caine 
strator with over six hundred separate 
occupations which they requested the Administrator to 
classify in accordance with his definitions. In view of 
h classifications would involve putting 


Administrato1 
bec ause the 
whelming 


to the Admi 


the fact that such 
employees under or taking them out of the coverage of 
the Act, it seem that the Administrator, even if 
it were otherwise feasible to undertake the job, ought 
not to rule on the classification of specific employments 
without rt of hearing at which both employers 
and employees would be represented. Requests for 
rulings on ex parte statements of fact have regularly 
vhether such requests were submitted by 
r representatives of em 


W 


heen denied 


representatives employers o 


ployees The situation is, therefore, the same as if the 
definitions w have been promulgated by the 
\dministrator had been directly written into the Act 
by Congress In this case, as in the case of other 
exemptions, the employer must consult his own counsel 


as to whether particular employees are covered by the 


terms of the exemption. 

Another exemption, from both the wage and hour 
provisions of the Act, which needs to be implemented 
by administrative action is the provision in Section 


13(a)(10) « 
the area of pr 


mpting “any individual employed within 
duction (as defined by the Administra- 


tor), engaged in handling, packing, storing, ginning, 
compressing isteurizing, drying, preparing in their 
raw or natural state, or canning of agricultural or 
horticultural commodities for market, or in making 


butter or other dairy products.” This pro- 
vision has caused an acute and continuous admintistra- 
\ brief general definition of the term 
” was issued by the Administrator 
effective date of the Act—it had 
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cation to the Administrator for a hearing. Pursuant 
thereto, several hearings have been held to consider 
the definition of the term “area of production” 
applied to various agricultural commodities. Several 
revisions of the definition have resulted. These revi 
sions, however, have made many people unhappy, and 
inescapably so because of the nature of the task which 
has been put upon the Administrator in this instance 
In identical letters to the Speaker and to the Vice 
President, dated April 19, 1939, the Administrator 
made this formal statement to the Congress: 


as 


“As Administrator, I have been beset with manifold 
difficulties in attempting to issue a definition of ‘area of 
production’ which would be in accord with the expressed 
intent of the Congress, and at the same time would avoid 
the creation of chaotic conditions in the competitive posi 
tions of employers similarly situated. 

“Before exercising the power to define ‘area of pro 
duction,’ I considered the possibility of mapping produc 
ing regions for each of the many agricultural and horti 
cultural commodities. This procedure was found to 
involve the mapping of producing regions and locations of 
processing establishments and concentration points for 
several hundred individual commodities, as to many of 
which area lines could not practically be drawn. That 
procedure, besides leading to discrimination against plants 
on the border lines of areas, would have required several 
years and would have involved great expense. The plan 
was therefore abandoned as impractical. 

“The term ‘area of production’ is subject to a great 
variety of possible interpretations. The term was used 
previously in the N. R. A. definition of agriculture and 
was the cause of serious administrative difficulties at that 
time. Its history under the Fair Labor Standards Act 
has been even more disturbing. Each industry to which 
the term might apply interprets it in such a way as to 
mean complete exemption of all establishments in that 
industry. Thus, for example, cotton handlers consider the 
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‘area of production’ for cotton to be the entire area in 
which cotton is grown, ginned, stored, or compressed, al 
though that means including all or large parts of at least 
eleven states in the ‘area of production,’ or in other words 
all areas where these operations occur. That type of defi 
nition, of course, renders the term meaninglesz in any such 
limiting sense as the Congress obviously intended. Where 
the Act provides blanket exemptions, it is explicit in so 
doing. It does not so provide in this section. 

“Labor, on the other hand, would define ‘area of pro 
duction’ in such a manner as virtually to exempt no one 

“Aside from the uncertainty of the term, the basic 
idea underlying this exemption raises a serious economi: 
question. It contemplates exemption of only such employ 
ers or employces as are located or employed within th 
‘area of production.’ It therefore requires the drawing of 
a line, on one side of which all employers and employees 
are to be exempt, while on the other side they are not to 
be exempt. The operations within or without the ‘area of 
production’ may be the same and may be performed upon 
the same products. 

“No matter what approach is taken to define this term, 
inequities will result. Some enterprises will be barely 
within the ‘area of production’ and others, directly com 
petitive, just outside; some farms will be in the area with 
reference to the processor handling their crops, and others, 
though growing the same crops, will be outside this area 
It is earnestly urged, therefore, that the wage and hou 
coverage of the Act should not depend upon the proximity 
of the operation as to the area in which the raw products 
are grown. 

The Administrator then proceeded to urge that the 
processors of perishable or seasonal agricultural com 
modities affected by this exemption do not need an 
exemption from the wage provisions of the Act, but 
should have some exemption from the general limita 
tions as to hours prescribed in the Act. He accordingly) 
recommended an amendment to the Act which would 
(1) eliminate the term “area of production”; (2) grant 
to the industries in question an adequate exemption 
from the hour provisions; and (3) make the wage pro 
visions applicable to them 

Still another exemption whic 
strative action has to do with the relaxation, in favor 
of “an industry found by the Administrator to be of a 
seasonal nature” (Section 7 (b) (3), of the general re 
quirement that hours worked in excess of 44 hours per 
week must be paid for at the rate of time and one-half 
the regular rate. In the case of such seasonal indus 
tries, it is permissible to work employees, during an 
aggregate of not to exceed fourteen workweeks in any 
calendar year, for more than 44 hours a week without 
the payment of overtime at the time and one-half rate; 
Provided, however, that such time and one-half rate 
must be paid for employment in excess of 12 hours a 
day or of 56 hours a week. The term “industry of a 
seasonal nature” is not defined in the Act, but it appears 
from the legislative history that Congress did not intend 
to include within the dispensation all plants whose pro 
duction throughout the year may be subject to greater 
or less peaks or recessions. Apparently, it was not a 
question of a seasonal market or demand for the goods, 
but rather a question of seasonality of production predi 
cated upon the fact that the raw materials utilized, 
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1 requires admini 


owing to climate or other natural conditions, are avail 
able only during a portion of the year. Accordingly 
the regulations issued by the Administrator defined the 
exemption as applicable to an industry which “both 
(a) engages in the handling, extracting or processing 
of materials during a season or seasOns occurring in a 
regularly, annually recurring part or parts of the year; 
and (b) ceases production, apart from work such as 
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maintenance, repair, clerical and sales work, in the 
remainder of the year because of the fact that, owing 
to climate or other natural conditions, the materials 
handled, extracted, or processed, in the form in which 
such materials are handled, extracted or processed, are 
not available in the remainder of the year.” 

The statute does not specifically prescribe a heat 
ing for the determination of whether an industry is of 
a seasonal nature. Possibly a hearing is implied in tl 
requirement that the industry must be “found” by the 


Administrator to be of a seasonal naturs However 
that may be, the regulations issued by the Administra 
tor provide that formal written application lor exemp 
tion may be filed by any industry or employer, o1 
employer group therein, such application to state the 
facts and reasons relied upon to show that the employe 
or employer-group making the application is a part o1 


the whole of an industry of a seasonal nature as defined 
lhese applications are first considered by an official of 
the Hearings and Exemptions Section. In many cases, 
the application has been denied forthwith, without 
further proceedings, on the ground that it failed to 


allege facts indicating that the industry was of a 
seasonal nature as defined. In other cases, the applica 
tion has been set down for public hearing with reason 


able notice of the same published in the Federal 
Register. Any person aggrieved by the findings of the 
Hearings and Exemptions Section may wit 
days after such findings file a petition with the Admini 


in fifteen 
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strator requesting a review by him of the action below 
If the request for review is granted, interested persons 
will be notified by notice in the Federal Register of the 
time and place and scope of the hearing on review. In 
the case of applications by various branches of the 
lumber industry to be recognized as of a seasonal 
nature, after the applications were denied by the Hear 
ings and Exemptions Section, petitions for review were 
filed with the Administrator. The Administrator called 
for a hearing de novo, at which he personally presided, 
as a result of which he found and declared that certain 
branches of the lumber industry were entitled to the 
exemption. 

A further alternative procedure is prescribed in 
the regulations whereby, in proper cases, an applica 
tion for the seasonal exemption may be granted with 
out the necessity for a formal hearing. Upon recom 
mendation of the Hearings and Exemptions Section 
the Administrator may notify the applicant of, and pu 
lish in the Federal Register and by general press re 
lease, a preliminary determination that a prima facie 


case for the granting of an exemption has been shown 


on the face of the application. If, within fifteen days 


thereafter, the Administrator receives from any inter 
ested person an objection to the granting of the exemp 
tion and a request for a hearing, such hearing will be 
called. If no such objection is received within fifteen 
days, the Administrator makes his findings upon the 


prima facie case and the exemption becomes effective 
upon his publication of the findings in the Federal 
Register. This procedure was utilized in the granting 
of a seasonal exemption to the natural ice industry and 
to certain branches of the tobacco industry 

At an earlier place, I referred in passing to the 
provision of Section 11(c) authorizing the Administra 
tor to issue regulations requiring the keeping of records 
by employers subject to the Act. The statute does not 


prescribe a public hearing before the issuance of such 
regulations ; and no such hearing was held prior to the 
issuance of the original regulations as to records. These 
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regulations, | drafted 


ferences with 


after informal con 
e representatives of employers and em 


were 


ployees. They provide that any person wishing a 
revision of the terms of the regulations on records may 
submit in writing to the Administrator a petition setting 
forth the changes desired and the reasons for proposing 
them. If, upon inspection of the petition, the Admini- 
strator believ: t reasonable cause for amendment is 
set forth, he edule a hearing with due notice to 
interested part r make other provision for affording 
interested | opportunity to present their views, 





both in support of and in opposition to the proposed 
changes. A ] hearing was held in January on the 
question of v f any, amendments should be made 
to the recor ulations, to require special or addi 
tional record e kept by employers of industrial 
homeworkers i result of this hearing, the Admini 
strator issue ndment the regulations, pre 
scribing certain additional records to be kept by 
employers of eworkers 

Up to this point, I have discussed the principal 
administrative procedures prescribed in the law for 
carrying into effect the absolute minimum in wages and 
maximum in rs as set by Congress itself. There 
remains to be ed a very important administrative 
procedure for 1 promulgation of wage orders setting 
a higher minimu age for particular industries. The 
Congress did not consider that 25c an hour was the 
ideal wage. N was it content with the further pro- 
vision in the he general nimum wage would 
automatically e to 40c an hour after the lapse of 
seven years ded a further administrative pro- 
cedure wherel minimum wage, industry by indus 
try, could be need to the ultimate goal of 40c an 
hour “as raj as is economically feasible without 


substantially curt 


Before trate s authorized to issue 
such a wage order for a given industry, he must first 
appoint an indust committee composed of a number 
of disinterest persons representing the public, of 
whom one sl designated the Chairman, a like 
number of persons representing employees in the in 


dustry, and a ons representing em 


ployers in the industry [he statute defines in consid 
erable detail t economic factors which an industry 
committee must nsider as the basis of recommending 
a minimum Ww e rate f this com nittee, representing 
the three great interests involved, does not, after a 
requisite study, r nmend an increase of the minimum 


wage in the the Administrator cannot proceed 


to issue a wag ler he Administrator, represent 
ing the authorit the government, is thus not em 
powered to act, until in the judgment of the industry 
committee, the « nomic conditions in the industry 
warrant an increase f the inimum wage. After 
receiving a ré mendation from an industry commit 
tee, the Administrator, before putting the recommenda 
tion into eftect b a wage order, must hold a public 
hearing, upon the basis of which he must find that the 
industry committee’s recommendations are made _ in 
accordance WiItTi I law. are supports d by the evidence 
produced at the ng, and, taking into consideration 
the same factor ire required to be considered by the 
industry committee, will carry out the purpose of the 
statute. If th lministrator is unable to make these 
findings, he i t empowered to modify the recom 
mendations of t mmittee, but only disapprove 
the same, and refer the matter again to the old com- 
mittee or to at committee appointed for the indus 
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try. Even after an industry committee and the 
Administrator have both acted, and a wage order has 
been promulgated, the order is subject to review by a 
Circuit Court of Appeals of the United States. 

The Conference Committee of the Senate and 
House, reporting on these provisions of the Fair Labor 
Standards Act, said: 

“This carefully devised procedure has a double advan- 
tage. It ensures on the one hand that no minimum wage 
rate will be put into effect by administrative action that 
has not been carefully worked out by a committee drawn 
principally from the industry itself and, on the other hand, 
that no minimum wage rate will be put into effect by ad 
ministrative action which has not been found by an ad 
ministrative official of the Government, exercising an inde 
pendent judgment on the evidence, and responsible to Con 
gress for his acts, to be in accordance with law.” 

The function of these industry committees is some 
the function of the trade boards 
appointed for the various industries under the English 
Trade Boards Act. They are more closely patterned, 
however, aiter the wage boards appointed under the 
New York Minimum Wage Law of 1933. Indeed, the 
whole procedure for the promulgation of minimum 
wage orders under the Fair Labor Standards Act is 
modeled closely after the procedure prescribed in the 
New York statute, a procedure which Mr. Chief Justice 
Hughes in his dissenting opinion in the Tipaldo case 
described as “careful and deliberate” and as disposing 
of “any question of any arbitrary procedural action” 
(Morehead vs. New York ex rel, Tipaldo, 298 U. 5S. 
587, 619.) 


what similar to 


Before appointing an industry committee for a pat 
ticular industry, the Administrator must make an im 
portant administrative decision as to the scope of the 
industry. The statute defines “industry” in broad terms 
as meaning “a trade, business, industry, or branch 
thereof, or group of industries, in which individuals 
are gainfully employed.” The definition is, therefore, 
not so much a matter of law as one of administrative 
convenience. Close relationship between industries, 
either competitive or otherwise, make it desirable to 
cover as large a group of related manufacturing pro 
cesses in one committee as possible, or, failing that, to 
appoint the several separate committees about the same 
time, as was done in the case of the textile committee 
and the woolen committee. The technical staff of the 
Administrator makes an analysis of definitions of the 
industry and all related groups in the field as used by 
the NRA, the Bureau of Census, and the Division of 
Public Contracts under the Walsh-Healey Act. An 
analysis is made of the problems of overlapping classi 
fications and conflicting jurisdiction encountered under 
the NRA and in census taking; also an analysis of the 
factors involved in the formulation of a definition, such 
as the processes, products, crafts, occupations, and 
skills, and previous minimum wage determinations 
This preliminary study leads to a tentative draft of a 
definition of the scope of the industry for which a com 
mittee is to be appointed. An effort is then made to 
secure informal consent to the tentative definition by 
representative employer and employee associations and 
other interested parties. 

Considerable difficulty was met in arriving at a 
demarcation between the textile and woolen committees. 
One possibility might have been to include in the tex- 
tile committee all branches of the textile industry deal 
ing with the manufacture of cloth irrespective of what 
raw material was used. The argument was urged, 








however, that the woolen branch had special economic 
problems not common to the other branches of the 
industry. Finally, it was decided to appoint a separate 
woolen committee, its membership overlapping some- 


what with the textile committee, and with the same 


Chairman. At the outset, there was also some over 
lapping of jurisdiction as defined in the orders appoint- 
ing the two committees. It was proposed by the 
Administrator that the two committees appoint subcom- 
mittees to try to arrive at an agreement as to what 
percentage of wool in yarns and fabrics should cause 
their manufacture to come under the jurisdiction of the 
woolen committee. The two committees finally reported 
to the Administrator their inability to agree upon the 
line of demarcation as a result of which the Administra 
tor was compelled to exercise his ultimate authority to 
define the respective jurisdictions of the two committees. 
After this was done, each committee met again and 
voted its final recommendation for minimum wages to 
he established, in their respective industries. 

In setting up a committee for the apparel industry, 
the Administrator tried the experiment of defining the 
industry in such broad terms as to include within one 
committee apparel groups who were covered by 30 or 
40 separate codes under the NRA. The result was 
that this committee was of formidable size, a commit 
tee of 48 members. (ne might have anticipated con 
siderable trouble in the deliberations of a committee of 
this size, but these fears did not materialize, and the 
apparel committee recently made a unanimous recom- 
mendation as to minimum wage rates to be established 
in the industry 

Another administrative decision which is lodged 
exclusively in the Administrator is the appointment of 
members of the industry committees. In the appoint- 
ment of persons to represent each of the three groups, 
the statute directs the Administrator to “give due 
regard to the geographical regions in which the indus 
try is carried on.” This standard obviously cannot be 
applied mechanically; “due” regard for geographical 
considerations implies a weighing of this factor in con 
junction with other factors bearing on the selection of 
a competent and workable committee \ tentative 
formula for employer representation and employee 
representation is worked out in consultation with trade 
associations, labor organizations, and other interested 
parties. When the formula for such representation 1s 
arrived at the Administrator in making appointments 
to the committee is generally guided by the recom 
mendations of trade associations and labor organiza 
tions, though his power of selection is not thus 
restricted by law 

Under the statute, and the Administrator’s regula 
tions governing the procedure of industry committees, 
the committees are not required to hold public hearings 
Interested persons do not have a statutory right to 
appear before such committees, or to cross examine 
persons whom the committee may summon before it 
The committee may proceed with its investigations of 
the economic problems presented, in such way as it 
sees fit. The statute provides that the Administrator 
shall submit to the committee from time to time such 
data as he may have available on the matters referred 
to it. Pursuant to this mandate, members of the Eco 
nomic Section of the Wage and Hour Division appear 
before the committees from time to time and present 
relevant statistical and other economic data. The mere 
fact that data on a particular matter has not been 
formally presented to the committee, does not mean that 
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such matter las not been considered by the committee, 
since the committee, constituted as it is, may be pre- 
sumed to have expert knowledge of economic matters 
connected with the industry. At no time does the 
Administrator or any representative of the Wage and 
Hour Division urge the committee to fix any particular 
ninimum wage rate. 

The subsequent hearing before the Administrator, 
on the question of whether the recommendations of an 
industry committee shall be put into effect, affords a 
full opportunity to interested parties to be heard for 
or against the proposed minimum wage. This hearing 
is not for the mere purpose of argument on the record 
before the industry committee. It is a hearing de novo, 
in which a new record is made, on the basis of which 
the Administrator may issue a wage order, and on the 
basis of which such wage order is subject to review in 
the Circuit Court of Appeals. 

Thus far the Administrator has held 
the recommendations of only two industry committees, 
the hosiery and the textile committees. It may be too 
early to assume that the procedure which the Admini 
strator has established for the conduct of these hearings 
will be crystallized as the permanent procedure. 

Any interested person desiring to appear at the 
hearing to offer evidence must file a notice of intention 
to appear, giving certain information, not later than a 
designated date prior to the hearing. The Presiding 
Officer will then notify each person, so indicating his 
intention to appear, of the day on which and the place 
at which he may offer evidence. The common law rules 
of evidence are not controlling. All testimony must be 
presented under oath or affirmation. Subpoenas re- 
quiring the attendance of witnesses or the presentation 
of documents at the hearing, may be issued by the 
Administrator in his discretion, and any person may 
apply in writing for the issuance by the Administrator 
of a subpoena. Witness fees and mileage must be paid 
by the party at whose instance the witnesses are sum 
moned. The Presiding Officer may permit any person 
who has duly entered his appearance to cross examine 
any witness offered by another person so far as is prac 
ticable. The privilege of cross examination was freely 


hearings on 


accorded in the hosiery hearing, where the number of 
appearances was not great and where cross examina 
tions appeared to be practicable. In the case of the 
textile hearing, where hundreds of appearances have 
been entered, it may be necessary for the Presiding 
Officer to place some restrictions upon cross examina 
tion. The statute does not specifically accord to inter 
ested persons the right of cross examination, and it is 
believed by the Administrator that in this type of pro 
ceeding an unrestricted right of cross examination will 
not be implied as a matter of law. Oral argument may 
be permitted at the close of the testimony, at the dis 
cretion of the Presiding Officer. Any person who has 
appeared in the proceeding may file a written brief 
within such time and subject to such limitations and 
restrictions as may be prescribed at the hearing 

The industry committee is represented at the hear 
ing before the Administrator by its own counsel who 
opens and closes the proceeding. Under Section 5 of 
the Act, it is provided that “the Administrator shall 
furnish the committee with adequate legal, stenographic, 
clerical, and other assistance.” An attorney is accord- 
ingly assigned by the Administrator to each industry 
committee. This attorney sits with the committee, 
advises the committee on legal questions arising in the 
course of its deliberations, and if requested by the com- 
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nittee, assists in formulating its report to the Admini- 
strator in support of its recommendations. Since some 
one should be charged with responsibility, in the hear- 
ng before the Administrator, of organizing and present- 
ing the affirmative case in support of the committee's 
recommendations, it has seemed appropriate that this 
job should devolve upon the attorney assigned to the 


committee. Precautions have been taken to assure that 
this attorney, both in substance as well as in form, acts 
as counsel for the committee, and not as counsel for 
the Administrator: In his study of the record and his 
formulation of the findings after the close of the hear- 
ing, the Administrator will be advised by the General 
Counsel, and by members of the staff of the Opinions 
Section of the (:eneral Counsel’s office, none of whom 
as had any part in the preparation of the industry 
ommittee’s case in support of its recommendation. 
Counsel for the industry committee will, of course, not 
be consulted. The Administrator, who has had nothing 
to do with the formulation of the industry committee’s 
recommendation or with the development of the case 
n support of such recommendation, is in a position to 
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give his unbiased judgment on the record made before 
him. 

In the first two hearings on industry committee 
recommendations, the Administrator personally pre- 
sided. The experience with the lengthy textile hearing 
makes evident that consistently with his other duties 
the Administrator cannot regularly preside at such 
hearings in the future. He will probably have to adopt 
the device of appointing a trial examiner to take testi- 
mony and to file with the Administrator a report con- 
taining findings and recommendations, on the basis of 
which the Administrator will later hold a hearing for 
the purpose of argument, before issuing a wage order. 

Having recited now the main administrative pro 
cedures under the Fair Labor Standards Act, my 
reportorial task is finished. If there has crept into my 
manuscript any inadvertent suggestion of approbation 
for the law and for its sane and competent administra 
tion, I here and now repudiate the suggestion, which 
has no place in the speech I set out to make. There 
still hovers about me the somewhat wistful ghost of a 
disembodied general counsel, and I can’t quite shake 
him loose. Perhaps time will cure that. 


THE PREPARATION AND TRIAL OF CASES BEFORE 
THE NATIONAL LABOR RELATIONS BOARD 


Broader Significance of National Labor Relations Act Set Forth—Procedure Is Substitute for 


Employment of Economic Force, Strikes, Boycotts, and the Like in Solving Question of Free 


dom of Self-Organization and Collective 


3argaining—Unfair Labor Practice (Section 10) 


Cases—Fundamentals of Preparation and Trial Are Those Applicable to the Trial of Any 


Controversial Issue of Fact and Law—Statutory Procedure Amplified by Rules and Regulations 


of Board—Orthodox Rules of Evidence not Mandatory—Representation (Section 9) Proceed 


ings Are Materially Different as to Preparation and Trial—Nature of These Cases, etc.* 


Hon. CHARLES FAHY 
General Counsel of the National Labor Relations Board 


HAVE been tempted to go somewhat beyond the 

strict confines of the subject of our discussion this 

morning and very briefly to refer to the broader 
significance of the National Labor Relations Act. A 
few days ago the venerable and eminent student and 
apostle of a true course in the solution of our social 
and economic problems, Monsignor John A. Ryan, 
said to the Committee on Labor of the House of Repre- 
sentatives that he regarded this statute as the most 
important legislation enacted, not only for labor but 
for democracy, since we began enacting federal legisla- 
tion in this country. Few will dispute the importance 
of the law; but the significance of Monsignor Ryan’s 





*Address delivered at the meeting of the Assembly, Thurs- 
day, July 13, in the “Open Forum on Preparation and 
Presentation of Contested Matters under Labor Relations and 
Fair Labor Standards Acts.” 


statement is that he was thinking of the importance 
of its preservation. There is, I believe, hardly a liberal 
in the country today who disagrees with this general 
point of view. I use the term “liberal” only as 
descriptive of one who believes not only in political 
equality but who also believes that government should 
endeavor to achieve economic justice through the means 
available under our Constitution and the constitutions 
of our states. You will notice that I refer to economic 
“justice,” not economic “security.” The latter may well 
be an incident to the former; but whether or not, jus- 
tice is the end to be sought. And it must be a justice 
that reaches through to the mind and spirit and not 
merely to the wants of the physical being. Nor may 
economic justice be left to depend solely upon gratui- 
tous motives. We must work toward it as the fulfill- 
ment of an obligation. It is founded upon the 











696 


} 


conception of each man being also a man, like other 
attributes. The National Labor 


1 


men in all essentia 
Relations Act contains this quality of justice. Per 
the somewhat incoherent recognition of that fact 1 
it at once so controversial and vet so inevitabl 
America. 

This law protects millions of wage earnet1 
America in their right of association and choice of 


resentatives for purposes of collective bargaining, 


freedom; that is, free of the interference and coet 


exercised by those who hold superior economic po 


over their daily livelihood and who, if permitted t 


exercise that superior power as an instrument ot 
interference and coercion. destroy that freedom 


further significant factor regarding the Act is tha 
a very considerable degree it is practical. It actual 


‘ 
i 
works and in a large measure actuall 


\ does wl at 


supposed to do. It succeeds very substantially in ri; 
ing the wrongs it is intended to right and in mitigating 


Therein also lies 


the evils it 1s designed to ameliorate 
one of the reasons for the controversy about it 


unjust exercise of power restrained by the operations 
of the Act, leaves in the wake of such restraint greatet 
freedom and a more equal balance of power. Once the 


] 


justice of this extension of freedom and equalizing in 


fluence is recognized, the basic problem of the Ai 
] 


the minds of men who advocate freedom is or should 


be solved. In the acceptance of this point of view 


it seems very clearly to me, our principal answer of 
peaceful nature to the challenge to the ability of a « 


stitutional democracy to continue to succeed in the 


] 


of changing conditions in the world. Such a democt 


as ours must not alone preserve political freedor 


equality, but through the instruments of government 
wrought by political freedom and equality, it must seek 
practical means by which to meet the sense of justi 
of its people. By so doing as a matter of justice, 
also ties the citizen to itself with far stronger and mor 


permanent bonds than the temporary illusion 


security afforded by the dictatorships of Communis 


Fascism and Naziism. 
To the ends of economic justice the National | 


Relations Act makes a real contribution. The growt 


of its effective operations throughout the country, 


the spreading influence of its simple principles serv: 


modify toa condition of he tter i] ince the function 
of management in its relations to the employed, in thos¢ 
industries where this is found necessary Both m 


agement and the emploved enjoy greater security 
result. There is neither peace nor security in the 


where fundamental rights are denied This statu 

protects fundamentai rights he recognition of the 

rights is the road to successful labor relations if one 

but willing to walk the road. Needless to say also 

protection by the Federal Government of the right 
] } 


self-organization and collective bargaining vives ris« 


the greater responsibility of labor that comes with this 


greater freedom. It hardly lies however with thos« 
fail to recognize a right to complain of its abuse 


In the details of its methods the functioning of the 
Act must also be just. It would be paradoxical indeed 


should a law designed to throw its influence on 
i 1 


scales of economic or : 


means themselves unjust. This brings me more closely, 
to the precise topic of this morning’s discussion, the 


preparation and trial of Board cases 
The procedure of the Act, the method it uses 


solve the question of freedom of self-organization and 
of colective bargaining, is a substitute for a previous 


ystract justice seek to do this by 
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orderly method of administering 
The practitioner soard must there- 
ot only with the statute but with 


the proceeding 
justice. ~ before the 


tore acquaint 


our rules and regulations of procedure. These are 
somewhat detailed but are readily understandable and 
are adequat [hey are now also well-established. 
Indeed, thé e seldom been seriously attacked and 
n no respect any of them been held invalid. 

The | irnished by the statute and the rules 


a rather simple one, as follows: An 
up of employees, or a labor organiza- 
t the right to choose a representative 
bargaining, free of the 
yf the employer, has been or is being infringed, 


and regulati 

employee o1 

tion, who cla 

for the purp ollective 
{ 


coercion 


may file S. g 1 cl irge with the Board When I 
speak of tl B | here I refer in general terms to the 
decentralized organization built around the 22 Regional 
offices Phe rn charge is essential because the 
Board is not rmitted to act sua sponte in cases of 
unfair labor practices 

The Board goes about this phase of its work in a 
very natural When such a charge is filed, it is 
investigated by agents of the Board attached to the 
particular Re office with which the charge is 
filed. Upon the basis of this investigation about 16% 
of all charges as without merit or as not 





within the Board’s juri on. About 26% in addition 


are withdrawn by the charging party. These with- 
drawals usually result from advice by the regional 
office that the rges are without merit or not within 
the Board’s jurisdiction. So that the very large total 


of about 42% of all cases are disposed of favorably to 
the employer in their preliminary stages by dismissal 
or withdrawal before issuance of a complaint. About 
52% additional are settled in this preliminary stage; 


that is, the 1 


the employer 


is adjusted between the Board and 
satisfactory to both. These 
three methods of disposition, that is, dismissals, with- 
drawals, o1 account for 94% of all cases 
thus far closed, and we have closed some 17,000 cases. 


manner 
justments 


This leaves only about 6% of the cases brought to the 
Board in which tl as a result of the preliminary 
investigatior iders formal proceedings warranted. 
repared and tried. The prepara 
regional office, except that an occa- 
ally assigned to an attorney attached 
The regional office goes about 


Board, 


These are th sf 
tion 1s done in the 
sional case is 
to the Washi1 
the preparati 
as you 


staff 


f these cases pretty much I am sure 
f confronted with a similar problem. 
Persons who claim to be the victims of the unfair labor 
persons having knowledge of perti- 


terviewed 


would 
practices and other 
nent facts are and statements are obtained. 
This ground work for the hearing is usually in the 
hands of employees known 
under the administrative 


director at 


as field examiners, acting 
vision of the regional 
< such advice from the regional legal 
Stall as mai ( le sire | ; | 


supe T 


Each case is assigned eventu 
attor: in the regional office working under 
The attorney to whom the case is 
assigned is responsible finally, with the regional attor- 
preparation of the case, 
ng of the complaint against the em- 
the accuracy and materiality of the 

examiner. As any attorney about 
to try a case should do, he prepares his trial brief. 
The “compl is issued by the Regional Direc- 
tor, for the ] \ complaint is to our proceedings 
what a bill of complaint is to equity, or a declaration is 
It sets forth the basis of the Board’s 


ally to an z 
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ney, for the 1 uacy of t} 
including the 

ployer. He cl 


tacts gathered by the 


to an actior 


ABOR RELATIONS BOARD 697 








Edmonston Studio 


HON. CHARLES FAHY 





claim of jurisdiction under the commerce power and 
sufficient facts to advise the respondent-employer of 
the unfair labor practices he is alleged to have engaged 
in. These practices may be any one or more of those 
listed in Section 8 of the statute, such as interference 
with the right of his employees to form, join or assist 
a labor organization, interference with the formation or 
administration of a labor organization or contribution 
of support thereto; or it may allege discriminatory dis- 
charges, for union activity, or discrimination against 
employees even though not going to the point of 
discharges ; or the complainant may allege a refusal to 
bargain with or to recognize the union or other repre 
sentatives that have been selected by a majority of the 
employees to deal with the management concerning the 
conditions of employment. 

The facts to be proved at the hearing are not only 
the facts as to the alleged unfair labor practices, but 
must include the jurisdictional facts necessary to sup 
port findings of the Board to sustain its jurisdiction 
under the commerce power. In the earlier days of the 
operations of the Act, due to the non-cooperative atti 
tude of a great many employers and their attorneys, 
these jurisdictional facts were sometimes difficult to 
obtain. We were obliged to resort to such expedients 
as subpoenaing the records of railroad and other trans- 
portation facilities to prove interstate movements. There 
has been however a very salutary change in this regard. 
It is by no means unusual now for the question of juris- 
diction to be submitted on the basis of facts contained 
in a stipulation. Often jurisdiction is not contested ; 
but the record must contain the facts, either in stipu 
lated form or otherwise proved. 

The great majority of our contested cases now 
present no serious jurisdictional problems, because of 
the series of decisions by the Supreme Court at the last 
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three terms, in which the governing principles have 
been clearly stated. These are: National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corp. (1937) 
301 U. S. 1; National Labor Relations Board v. Frue- 
hauf Trailer Co., (1937) 301 U. S. 49; National Labor 
Relations Board v. Fricdman-Harry Marks Clothing 
Co. (1937) 301 U. S. 103; National Labor Relations 
Board v. Associated Press, et al. (1937) 301 U. S. 
103; Washington, V. & M. Coach Co. v. National 
Labor Relations Board, (1937) 301 U. S. 142; Santa 
Cruz Fruit Packing Co. v. National Labor Relations 
Board (1938) 303 U. S. 453; Consolidated Edison Co. 
v. National Labor Relations Board, (1938) 305 uo 
197; National Labor Relations Roard v. Fainblatt, et 
al., (1939) 59 Sup. Ct. 668. 

Occasionally there still arises a case which does not 
fall precisely within the factual situations dealt with by 
the Supreme Court in these decisions, and differences 
of opinion persist as to whether the case falls within the 
principles of the decisions. At the last term two con- 
troversies of this character were settled by the Supreme 
Court (Consolidated Edison, and Fainblatt, supra. ) 
Since these last two decisions the area of dispute over 
jurisdiction has considerably narrowed. 

Only in a few respects are Board hearings materi- 
ally different from other trials or hearings. They have 
the same purpose as all trials. I suppose our hearings 
have been held in or near each of the communities in 
which you live. If you have the opportunity to attend 
one, I hope you will do so We prefer that they be 
held in a Federal or other public building; but our 
hearings go forward in many communities where these 
preferable facilities are not available and must be 
housed in some other manner arranged by the Regional 
Director. The trial examiner assigned to preside over 
the hearing appears at the time and place designated 
in the notice of hearing which is served with the com 
plaint. The attorney from the regional office repre 
sents the Government and the respondent appears in 
person or by counsel. Answer is filed to the complaint. 
Motions are made and ruled on. Witnesses are called, 
and are examined and cross-examined. The record is 
preserved verbatim. There may be intervention and 
the intervenor participates to the extent permitted by 
the scope of intervention. The most usual intervenor 
is a labor organization alleged to be a company domi 
nated union. Although such an organization is not a 
necessary party to the proceeding under the decisions 
of the Supreme Court, (See National Labor Relations 
Board v, Pennsylvania Greyhound Lines, Inc., et al 
303 U. S. 261; and National Labor Relations Board v. 
Pacific Greyhound Lines, Inc. 303 U.S. 272 (1938) ), 
nevertheless it is served with a copy of the complaint 
and notice of hearing, and may petition to intervene. 
Such a petition is ordinarily allowed. 

The orthodox rules of evidence are by the statute 
not required to be followed. This is the same situa 
tion that pertains to comparable administrative or quasi 
judicial agencies such as the Interstate Commerce 
Commission, Federal Trade Commission, Securities and 
Exchange Commission, Federal Power Commission, 
and others. But of course the question of materiality 
and competence of evidence relied upon is bound dows 
by the due process clause of the Constitution. Further, 
the principles governing the admissibility and the con 
sideration of evidence by the Board have been clearly 
stated by the Supreme Court, notably at the last term 
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in Consolidated Edison Co. et al. v. National Labor 
Relations Board, et al., 305 U. S. 197 (1938) where 
the Court said: 


“The companies urge that the Board received ‘remote 
hearsay’ and ‘mere rumor.’ The statute provides that ‘the 
rules of evidence prevailing in courts of law and equity 
shall not be controlling.’ The obvious purpose of this 
and similar provisions is to free administrative boards 
from the compulsion of technical rules so that the mere 
admission of matter which would be deemed incompetent 
in judicial proceedings would not invalidate the adminis- 
trative order. /nterstate Commerce Commission v. Baird, 
194 U. S. 25, 44; Interstate Commerce Commission v. 
Louisville & Nashville R. R. Co. 227 U. S. 88, 93; United 
States v. Abilene & Southern Rwy. Co., 265 U. S. 274, 
288; Tagg Bros. & Moorhead v. United States, 280 U. S. 
420, 442. But this assurance of a desirable flexibility in 
administrative procedure does not go so far as to justify 
orders without a basis in evidence having rational proba 
tive force. Mere uncorroborated hearsay or rumor does 
not constitute substantial evidence. 

“Applying these principles, we are unable to conclude 
that the Board’s findings in relation to the matters now 
under consideration did not have the requisite foundation.” 

The general trial work of the Board has gone 
through some evolution since the Fall of 1935. As in 
all trial work, there have been with us certain variable 
factors, such as the attitude and experience of the attor 
neys participating, the attitude and experience of the 
trial examiners, and the emotional as well as other pe 
culiarities and complexities of one case as compared 
with another. Some judges are better trial judges than 
others. So trial examiners may vary. With the con 
stant experience of conducting similar types of hear 
ings under one statute, and the aid that time and ex- 
perience have afforded not only in the selection of 
trial examiners but in their work, there is no question 
that the variations within the staff have moderated and 
the conduct of hearings has improved. This is also 
true of the participation of board attorneys, although 
I must say that some of the very earliest hearings 
which have stood the test by traveling the full route of 
litigation through the Courts were conducted with a 
high degree of excellence. Our most difficult period 
(referring now to the conduct of Board hearings, and 
not to Court litigation) was the period following the 
validation of the statute in April, 1937, when a tremen 
dous mass of work was thrown upon a staff then wholly 


inadequate. Thousands of charges and petitions were 
filed. We were under the necessity of expanding as 
rapidly as possible to avoid being overwhelmed. At 


the same time we could not eliminate any single one of 
the essentials of due process or of the procedural re 
quirements of the statute or of our rules. Many cases 
were handled by men then new to the work and under 
pressure. Some of our trial work inevitably suffered. 
The average calibre is higher now than it was then, 
and even during the incredible pressure of mere vol- 
ume which followed April, 1937, the trial work of that 
period held up well under subsequent scrutiny of the 
Courts. This was due to the work of the attorneys 
of the Board in the regional offices throughout the 
country, and is as well reassuring to those involved in 
Board cases. We have been able to review and check 
our trial work and to improve it perhaps more rapidly 
than have attorneys appearing for respondents in Board 
cases, due not only to central supervision afforded by 
the nature of the organization, but to the availability 
to all our attorneys of our general reservoir of ex- 
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perience. All records made in the hearings are re- 
viewed and the conduct of each hearing is criticized on 
the basis of such review, as far as we are responsible 
for the manner of its conduct. We seem now also to 
have passed through the period of flagrant obstructive 
tactics engaged in by attorneys practicing before the 
Board. The ingenuity and skill with which obstruc- 
tive tactics were developed in some of our hearings 
reached a high mark of inferior professional conduct, 
particularly as these gentlemen of the bar knew that 
our trial examiners had no power to hold them in con- 
tempt. The bar, in the performance of its duties in 
representing parties before an agency of government 
will, if true to the finer obligations of the profession, 
heed its own clear responsibility to aid in the orderly 
conduct of this branch of the administration of justice ; 
and this it is doing now on a generally higher plane 
than the average performance in Board hearings in the 
years that have passed. Board hearings have increas- 
ingly taken on all of the forms, as well as the substance 
of well-conducted, workmanlike segments in the whole 
of our administration of justice under law. 


Representation (Section 9) Proceedings 


The preparation and trial of these cases is mate- 
rially different from those involving unfair labor prac- 
tices, both as to subject matter and technique. Repre- 
sentation or Section 9 proceedings are not against 
employers, although the employer is made a party with 
the right of participation. These proceedings are in- 
quiries into the question of whether or not a majority 
of the employees in an appropriate collective bargain- 
ing unit have designated or selected bargaining repre- 
sentatives. If so, such representatives are entitled 
under the statute to engage in collective bargaining 
with the employer on behalf of all employees in the 
unit, and the employer may not validly refuse to rec- 
ognize such representatives for that purpose. These 
proceedings arise on a petition, as distinct from a 


charge. The petition is one for an investigation and 
hearing concerning the question of representation al- 
leged to have arisen. Under Section 9, if it appears 


that such a question has arisen, the Board is author- 
ized to conduct an investigation and in connection 
therewith to hold a hearing. Here as in Section 10 
proceedings there must also be jurisdiction under the 
commerce power over the enterprise in which the 
question is alleged to have arisen. When the Board 
decides to hold a hearing to resolve a question concern- 
ing representation, it gives notice to the employer, to 
the petitioner (which is usually a labor organization) 
and to all other known organizations or groups in the 
plant claiming to represent any employees. As in the 
case of unfair labor practices, a trial examiner is desig- 
nated to preside over the hearing. The nature of these 
proceedings, however, is not adversary to the employer. 

The duty of the Board’s attorney is to prove the 
jurisdictional facts on the record, and to give a guiding 
hand to the proceedings ; that is, to aid toward devel- 
oping the essential facts if the parties omit to do so, 
such facts as go to the number of employees, the na- 
ture of their work, their supervisory or non-super- 
visory capacities, the existence of outstanding contracts, 
the inter-relation of the work of the employees, and all 
such matters as throw light on the conditions within 
the plant or plants bearing on the bargaining unit. 
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But he is the advocate of no position where there is a 
conflict between the parties as to the appropriate unit 
or the question of majority. He merely aids in plac- 
ing upon the record sufficient information bearing on 
these questions to enable the Board to reach an intelli- 
gent decision on the record. The conflicting claimants 
on the question of appropriate unit and majority pre- 
sent their own claims by evidence adduced by them. 

When there is no contest as to the unit, which is 
often the case, or even where there is a contest but a 
determination is once made as to the unit, so that the 
eligibility of those entitled to participate in designating 
or selecting the representatives is known, there remains 
only the rather simple matter of resolving the question 
of majority designation by those eligible to make such 
designation. Competent evidence to that end includes 
membership in a union, or a signed instrument of des- 
ignation, or employees may take the stand and testify 
as to their selection. Union records, properly proved, 
are also evidence on the point. The trustworthiness of 
any evidence is subject of course to challenge by the 
employer or by a rival union party to the proceedings. 
If the proof as to the designation by a majority is left 
in doubt on the record made at the hearing, or if for 
any other reason the Board in the exercise of a sound 
discretion deems an election wise in order to effectuate 
the policies of the Act, it directs that the question con- 
cerning representation be resolved by an election by 
secret ballot held under its supervision and control. 
The statute expressly authorizes this to be done. The 
Board has held more than 2,000 elections, either by 
its direction or on the consent of the parties. More 
than 600,000 ballots have been cast. Employee par- 
ticipation in these elections is approximately 90% of 
those eligible, much higher than the participation in 
municipal, state, Congressional or Presidential elec- 
tions. Sometimes a protest of an election is filed, but 
this seldom occurs, and I think it may be said that the 
skill and integrity of these secret ballots is universally 
recognized and that they constitute one of the very 
great achievements of the statute along the road to a 
peaceful solution of industrial controversies. 

The principal source of dispute before the Board 
in representation cases arises over the bargaining unit, 
and not over the question of majority within the unit. 
On this point the craft unit for example conflicts at 
times with the larger unit, and thus the A. F. of L.- 
C. I. O. conflict is laid before the Board for decision. 
In these cases the Board attorney has no prosecuting 
or adversary function whatever. None of these rep- 
resentation cases result in an order or command against 
anyone. The Board merely makes a determination as 
to the appropriate unit and as to majority designation 
of representatives or lack of such designation. 

While the decision of the Board on the unit, based 
on the record made at the hearing, entails the exer- 
cise of judgment, as distinct from a mere calculation of 
some sort, the determination is nevertheless not an 
order. It is a determination that such and such a unit 
is appropriate, and that such and such a union or other 
representatives have or have not a majority in that 
unit. If there is no majority in the unit, the petition 
is dismissed. If there is a majority a certification to 
that effect is made. 

There is much that I have omitted, but I may not 
subtract more of your time from that allotted to the 
general discussion to follow. 
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three terms, in which the governing principles have 
been clearly stated. These are: National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corp. (1937) 
301 U. S. 1; National Labor Relations Board v. Frue- 
hauf Trailer Co., (1937) 301 U. S. 49; National Labor 
Relations Board v. Fricdman-Harry Marks Clothing 
Co. (1937) 301 U. S. 103; National Labor Relations 
Board v. Associated Press, et al. (1937) 301 U. S. 
103; Washington, V. & M. Coach Co. v. National 
Labor Relations Board, (1937) 301 U. S. 142; Santa 
Cruz Fruit Packing Co. v. National Labor Relations 
Board (1938) 303 U. S. 453: Consolidated Edison Co 
v. National Labor Relations Board, (1938) 305 U.S 
197; National Labor Relations Board v. Fainblatt, et 
al,, (1939) 59 Sup Ct. 668. 

Occasionally there still arises a case which does not 
fall precisely within the factual situations dealt with by 
the Supreme Court in these decisions, and differences 
of opinion persist as to whether the case falls within the 
principles of the decisions. At the last term two con 
troversies of this character were settled by the Supreme 
Court (Consolidated Edison, and Fainblatt, supra.) 
Since these last two decisions the area of dispute over 
jurisdiction has considerably narrowed. 

Only in a few respects are Board hearings materi 
ally different from other trials or hearings. They have 
the same purpose as all trials. I suppose our hearings 
have been held in or near each of the communities in 
If you have the opportunity to attend 

We prefer that they be 
public building; but our 


which you live 
one, I hope you will do so 
held in a other 
hearings go forward in many communities where these 
available and must be 


Federal or 
preferable facilities are not 
housed in some other manner arranged by the Regional 
Director. The trial examiner assigned to preside over 
the hearing appears at the time and place designated 
in the notice of hearing which is served with the com 
plaint. The attorney from the regional office repre 
sents the Government and the respondent appears in 
is filed to the complaint. 

Witnesses are called, 


person or by counsel. Answer 

Motions are made and ruled on 
and are examined and cross-examined. The record is 
preserved verbatim may be intervention and 
the intervenor participates to the extent permitted by 
The most usual intervenor 


There 


the scope of intervention 
is a labor organization alleged to be a company domi 
nated union. Although such an organization is not a 
necessary party to the proceeding under the decisions 
of the Supreme Court, (See Nationa] Labor Relations 
Board v, Pennsylvania Greyhound Lines, Inc., et al. 
303 U. S. 261; and National Labor Relations Board v. 
Pacific Greyhound Lines, Inc. 303 U. S. 272 (1938) ), 
nevertheless it is served with a copy of the complaint 
and notice of hearing, and may petition t 
Such a petition is ordinarily allowed 

The orthodox rules of evidence are by the statute 
not required to be followed. This is the same situa 
tion that pertains to comparable administrative or quasi- 
judicial agencies such as the Interstate Commerce 
Commission, Federal Trade Commission, Securities and 
Exchange Commission, Federal Power Commission, 
and others. But of course the question of materiality 
and competence of evidence relied upon is bound down 
by the due process clause of the Constitution. Further, 
the principles governing the admissibility and the con 
sideration of evidence by the Board have been clearly 
stated by the Supreme Court, notably at the last term 


» intervene 
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in Consolidated Edison Co. et al 
Relations Board, et al., 305 U. S 
the Court said: 


National Labor 


vd 
197 (1938) where 


“The companies urge that the Board received ‘remote 
hearsay’ and ‘mere rumor.’ The statute provides that ‘the 
rules of evidence prevailing in courts of law and equity 
shall not be controlling.’ The purpose of this 
and similar provisions is to free administrative boards 


obv ious 


from the compulsion of technical rules so that the meré 
admission of matter which would be deemed incompetent 
in judicial proceedings would not invalidate the adminis 
trative order. /nterstate Commerce Baird, 
194 U. S. 25, 44: Interstate Commission v. 
Louisville & Nashville R. R. Co. . 88, 93; United 


Commission v. 


Commerce 
227 U. S 


States v. Abilene & Southern Rwy. Co., 265 U. S. 274. 
288 ; Tagg Bros. & Moorhead v. United State s, 280 U. S 


420, 442. But this assurance of a desirable flexibility in 
administrative procedure does not go so far as to justify 
orders without a basis in evidence having rational proba 
tive force. Mere uncorroborated hearsay or rumor does 
not constitute substantial evidence. 

“Applying these principles, we are unable to conclude 
that the Board’s findings in relation to the matters now 
under consideration did not have the requisite foundation.” 

The general trial work of the Board gone 
through some evolution since the Fall of 1935. As in 
all trial work, there have been with us certain variable 
factors, such as the attitude and experience of the attor 
neys participating, the attitude and experience of the 
trial examiners, and the emotional as well as other pe 
culiarities and complexities of one case as compared 
with another. Some judges are better trial judges than 
others. So trial examiners may vary. With the con 
stant experience of conducting similar types of hear 
ings under one statute, and the aid that time and ex- 
perience have afforded not only in the selection of 
trial examiners but in their work, there is no question 
that the variations within the staff have moderated and 
the conduct of hearings has improved. This 
true of the participation of board attorneys, although 
I must say that some of the earliest hearings 
which have stood the test by traveling the full route of 
litigation through the Courts were conducted with a 
high degree of excellence. Our most difficult period 
(referring now to the conduct of Board hearings, and 
not to Court litigation) was the period following the 
validation of the statute in April, 1937, when a tremen 
dous mass of work was thrown upon a staff then wholly 
inadequate. Thousands of charges and petitions were 
filed. We were under the necessity of expanding as 
rapidly as possible to avoid being overwhelmed. At 
the same time we could not eliminate any single one of 
the essentials of due process or of the procedural re 
quirements of the statute or of our rules. Many cases 
were handled by men then new to the work and under 
pressure. Some of our trial work inevitably suffered. 
The average calibre is higher now than it was then. 
and even during the incredible pressure of mere vol- 
ume which followed April, 1937, the trial work of that 
period held up well under subsequent scrutiny of the 
Courts. This was due to the work of the attorneys 
of the Board in the regional offices throughout the 
country, and is as well reassuring to those involved in 
Board cases. We have been able to review and check 
our trial work and to improve it perhaps more rapidly 
than have attorneys appearing for respondents in Board 
cases, due not only to central supervision afforded by 
the nature of the organization, but to the availability 
to all our attorneys of our general reservoir of ex- 
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very 














perience. All records made in the hearings are re- 
viewed and the conduct of each hearing is criticized on 
the basis of such review, as far as we are responsible 
for the manner of its conduct. We seem now also to 
have passed through the period of flagrant obstructive 
tactics engaged in by attorneys practicing before the 
Board. The ingenuity and skill with which obstruc- 
tive tactics were developed in some of our hearings 
reached a high mark of inferior professional cenduct, 
particularly as these gentlemen of the bar knew that 
our trial examiners had no power to hold them in con- 
tempt. The bar, in the performance of its duties in 
representing parties before an agency of government 
will, if true to the finer obligations of the profession, 
heed its own clear responsibility to aid in the orderly 
conduct of this branch of the administration of justice ; 
and this it is doing now on a generally higher plane 
than the average performance in Board hearings in the 
years that have passed. Board hearings have increas- 
ingly taken on all of the forms, as well as the substance 
of well-conducted, workmanlike segments in the whole 
of our administration of justice under law. 


Representation (Section 9) Proceedings 


The preparation and trial of these cases is mate- 
rially different from those involving unfair labor prac- 
tices, both as to subject matter and technique. Repre- 
sentation or Section 9 proceedings are not against 
employers, although the employer is made a party with 
the right of participation. These proceedings are in- 
quiries into the question of whether or not a majority 
of the employees in an appropriate collective bargain 
ing unit have designated or selected bargaining repre- 
sentatives. If so, such representatives are entitled 
under the statute to engage in collective bargaining 
with the employer on behalf of all employees in the 
unit, and the employer may not validly refuse to rec- 
ognize such representatives for that purpose. These 
proceedings arise on a petition, as distinct from a 
charge. The petition is one for an investigation and 
hearing concerning the question of representation al- 
leged to have arisen. Under Section 9, if it appears 
that such a question has arisen, the Board is author- 
ized to conduct an investigation and in connection 
therewith to hold a hearing. Here as in Section 10 
proceedings there must also be jurisdiction under the 
commerce power over the enterprise in which the 
question is alleged to have arisen. When the Board 
decides to hold a hearing to resolve a question concern- 
ing representation, it gives notice to the employer, to 
the petitioner (which is usually a labor organization) 
and to all other known organizations or groups in the 
plant claiming to represent any employees. As in the 
case of unfair labor practices, a trial examiner is desig- 
nated to preside over the hearing. The nature of these 
proceedings, however, is not adversary to the employer. 

The duty of the Board’s attorney is to prove the 
jurisdictional facts on the record, and to give a guiding 
hand to the proceedings ; that is, to aid toward devel- 
oping the essential facts if the parties omit to do so, 
such facts as go to the number of employees, the na- 
ture of their work, their supervisory or non-super- 
visory capacities, the existence of outstanding contracts, 
the inter-relation of the work of the employees, and all 
such matters as throw light on the conditions within 
the plant or plants bearing on the bargaining unit. 
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But he is the advocate of no position where there is a 
conflict between the parties as to the appropriate unit 
or the question of majority. He merely aids in plac- 
ing upon the record sufficient information bearing on 
these questions to enable the Board to reach an intelli- 
gent decision on the record. The conflicting claimants 
on the question of appropriate unit and majority pre- 
sent their own claims by evidence adduced by them. 

When there is no contest as to the unit, which is 
often the case, or even where there is a contest but a 
determination is once made as to the unit, so that the 
eligibility of those entitled to participate in designating 
or selecting the representatives is known, there remains 
only the rather simple matter of resolving the question 
of majority designation by those eligible to make such 
designation. Competent evidence to that end includes 
membership in a union, or a signed instrument of des- 
ignation, or employees may take the stand and testify 
as to their selection. Union records, properly proved, 
are also evidence on the point. The trustworthiness of 
any evidence is subject of course to challenge by the 
employer or by a rival union party to the proceedings. 
If the proof as to the designation by a majority is left 
in doubt on the record made at the hearing, or if for 
any other reason the Board in the exercise of a sound 
discretion deems an election wise in order to effectuate 
the policies of the Act, it directs that the question con- 
cerning representation be resolved by an election by 
secret ballot held under its supervision and control. 
The statute expressly authorizes this to be done. The 
Board has held more than 2,000 elections, either by 
its direction or on the consent of the parties. More 
than 600,000 ballots have been cast. Employee par- 
ticipation in these elections is approximately 90% of 
those eligible, much higher than the participation in 
municipal, state, Congressional or Presidential elec- 
tions. Sometimes a protest of an election is filed, but 
this seldom occurs, and I think it may be said that the 
skill and integrity of these secret ballots is universally 
recognized and that they constitute one of the very 
great achievements of the statute along the road to a 
peaceful solution of industrial controversies. 

The principal source of dispute before the Board 
in representation cases arises over the bargaining unit, 
and not over the question of majority within the unit. 
On this point the craft unit for example conflicts at 
times with the larger unit, and thus the A. F. of L.- 
C. I. O. conflict is laid before the Board for decision. 
In these cases the Board attorney has no prosecuting 
or adversary function whatever. None of these rep- 
resentation cases result in an order or command against 
anyone. The Board merely makes a determination as 
to the appropriate unit and as to majority designation 
of representatives or lack of such designation. 

While the decision of the Board on the unit, based 
on the record made at the hearing, entails the exer- 
cise of judgment, as distinct from a mere calculation of 
some sort, the determination is nevertheless not an 
order. It is a determination that such and such a unit 
is appropriate, and that such and such a union or other 
representatives have or have not a majority in that 
unit. If there is no majority in the unit, the petition 
is dismissed. If there is a majority a certification to 
that effect is made. 

There is much that I have omitted, but I may not 
subtract more of your time from that allotted to the 
general discussion to follow. 
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Medal 1939 
son Tolman, of Illinois, 
Assembly. Announce 


America for 


ment by President Hogan of his selection for this signal 
honor was greeted with great applause. The award 
was made by Mr. Walter P. Armstrong, of Tennessee, 
who has served for many years as a member of the 


Board of Editors of the JourRN 
a brief reply in accepting tl 
received it as a “Service Medal 


Major Tolman made 
honor, declaring that he 
which will carry witl 
it the obligation to serve the profession and its National 
organization with faithfulness and loyalty during all the 
remainder of my days.” President Hogan then 
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of Major Tolman’s outstanding work for the advance 
ment of jurisprudence and the 
ciation of his services 
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are as follows: 


MR. ARMSTRONG’S ADDRESS 
In executing the delightful assignment of making 
this presentation, I shall mention only a few of the 
many facets of the varied and distinguished career of 
the versatile recipient 
Lawyer. Realistic and successful. For more years 


1 


than most of us remember, he has had the responsi 
bility of matters of grave concern. During his long 
career he has never 1 his own fine sense of 
justice. His record i of unfailing faithfulness to 
public as well as private trusts. He has composed dif 
ferences whenever possible, but he has not hesitated to 
have recourse to the courts for the assertion of what 
he conceived to be tl igh en that 

sary. The city of Chicago is under lasting obligation 
to him for his work | tion counsel, especially 
for his splendid victory on her behalf in the Supreme 
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Court of the United States, as a result of which she 
was enabled to take the first great step toward the 
unification of her surface traction lines 

Sportsman. Had he so chosen, he could have 
filled his all too scanty leisure th the recreations h« 
has always loved. When in these hours he has laid 


aside gun, rod and golf club, has been because he 
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Amid the 
vocations and avocations he has found time profitably 


or service All who have known 


ing sense of fair play 
sportsman 
\ successful lawyer is 
a successful farmer multitude of his other 
to direct large farming operations and to introduce 
modern methods of agricultur 
Soldier ie | 
He was 
surrender of that ci 
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title to which he is really entitled—Colonel Tolman, 
D. ». M. 1S only because he has sé le ng been en 
shrined in our hearts as “the Major.” When he 
laid aside the uniform much of the soldier remained 
for he seems always to march to the inward strains oi 
martial music and to be ever alert to the call of the 
great captain, Duty. 

Jurisprudent. He is a living refutation of the 
charge that the vocation of the law demands that on 
must prostitute one’s talents in the petty bickerings of 
others. Some time President of the Chicag« and ot 
the Illinois State Bar Associations; edit of the 
AMERICAN Bar ASSOCIATION JOURN or almost 
twenty years he has made the J UT mn only the 
authentic and eloquent voice of the Association but, 
to a measurable extent, the voice « e e bar of 
the United States; fifteen years—almost from its incep 
tion—a member of the Council of the American Law 
Institute; special assistant to the Attort eneral te 
lay the groundwork for the new Federal of Civil 
Procedure and Secretary of the Supreme Court Advis 
ory Committee that was charged with the duty of form 
ulating those rules and submitting them first to the bar 
for criticism and suggestions and then to the Court for 


consideration, few records can equal or even approach 
his in the contribution made to the tf American 
jurisprudence in this century. He began to work 
for the simplification of procedure when most of us 
were children. The Federal Rules of Civil Procedure 
will probably remembered as the most significant 
law reform of our time. Perfectly q from the 


cause Ol 


be 


u 


alified, 


beginning, he devoted practically all of his time for sev 
eral years to the work. His intelligent efforts contrib 
uted in no small measure to their formulation promul 
gation and success. All of which he saw, a part of whicl 


he was. 


Major Tolman: (Through force of long habit thus 


[ address you) The American Bar Association be 
lieves that the Association, your profession and your 
country all would have been the poorer without your 
unselfish and unflagging devotion to their best interests 


In Baconian phrase, you have mixed modesty with 
greatness. You have met the test of Terence. You 
have gently borne with and endured all men. You 


have given of your time and talents without stint and 
without the expectation of reward I 
words, whose only emphasis was the emphasis o 


measured 
f truth. 


TAT: 
Wit 


you have spoken with effect for many worth while 
causes. For them you have written with a purity of 
diction, a felicity of style and a soundness of reason 
that have carried conviction to your readers. You have 
been calm and courteous in conference, wise and firm 
in counsel. Suaviter in modo, fortiter re. For half 
a century or more you have been engaged vindicat 
ing the truth of Thomas Jefferson’s saying that the 
“study of the law qualifies a man to be useful to him 
self, to his neighbors and to the publi For con 


spicuous service in time of war, your country has deco- 
rated you with its Distinguished Service Medal. I 
am authorized by this Association now to confer upon 
you the American Bar Association Medal for conspic- 
uous service to the cause of American jurisprudence. 
Sir, in honoring you, the American Bar Association 
honors itself. 
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ATOR 


ARMSTRONG, LADIES AND 

THE AMERICAN BAR ASSOCIATION: 
The modesty which Mr. Armstrong extols, com- 

pels me to declare that his kind and friendly tribute is 

generous beyond my deserts. 

has been made to the work of the 


Mr. PRESIDENT, Mr 
(sENTLEME) I 


Ad- 


Reference 


visory Committee appointed by the Supreme Court of 
the United 


States to aid the court by taking counsel 
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with the bench and bar of the federal district courts 
and then drafting and presenting to the court for its 
consideration rules of procedure for all the district 
courts. 

There were fifteen members of that committee. 
The distinguished chairman, vice-chairman and re- 
porter are entitled to priority of mention before me, 
and every member did his full share of the work. 

Nearly 5,000 members of the bench and bar par- 
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ticipated directly or indirectly in bringing about the 
final result. 

Credit should be given to the Attorney General 
whose persistent efforts persuaded Congress to pass 
the enabling act, to the members of Congress who for- 
warded its enactment, and most of all to the members 
of the Supreme Court of the United States who pro- 
mulgated the rules as finally revised. 

Thus far you will observe that no names have been 
mentioned but the time and place make it appropriate 
to name one man, a former member of the Supreme 
Court of California, a distinguished member of the bar 
of this state, who contributed greatly to the work and 
whose recent and untimely demise has terminated a life 
useful to his community and to his profession,—War- 
ren Olney, Junior. 

Mention has also been made of my long service 
on the Board of Editors of the AMerIcAN Bar Associa 
rion JOURNAL. Here also I am but one of eight,—and 
here also the JouRNAL could not survive without the ac 
tive support of the bar of the country. While I acknow 
ledge my indebtedness to the distinguished men who 
through the years have been associated with me on the 
Board of Editors, I must acknowledge the great debt we 
all owe to one man whose peculiar combination of tal- 
ents has made him seem indispensably useful, a lawyer 
and a journalist who has served from the beginning as 
our Managing Editor, Mr. Joseph R. Taylor. 

And now, if I may be permitted to interpret the 
award of the American Bar Association Medal as given 
not for personal merit but as recognition of willingness 
at all times to do my part, I accept it as a Service 
Medal, which shall carry with it the obligation to serve 
my profession and its national organization with faith- 
fulness and loyalty during all the remainder of my 
days. 

PRESIDENT HOGAN’S TRIBUTE 

After the applause had subsided, President Hogan 
said : 

“Major Tolman has said, and truly, that the mem- 
bers of the Supreme Court Advisory Committee, the 
Court that finally promulgated the Rules that marked 
the greatest step in the reform of procedure in the 
administration of justice, the Congress that authorized, 
after we had requested it for over twenty years, the 
power in the Court to make those Rules, the lawyers 
who offered suggestions to the Committee, a vast num 
ber of persons who did a great amount of work, all 
contributed to that end, which we who have given it 
consideration think will do more than anything that 
has been done in a century and a half, to do away with 
the age-long complaint against the law’s delay. 

“But while we join with Major Tolman in his 
tribute to those who contributed, and recognize the 
fineness of spirit and characteristic modesty that made 
him pay that tribute, we in what you call the seats of 
authority, Major, of the American Bar Association, 
after careful investigation know the one man who con- 
tributed most to that great result, and we are happy 
tonight that that one man has the medal of the Amer- 
ican Bar Association. (Applause) 

“It was splendid to listen to the Major, again with 
characteristic modesty and fine fairness, tell us of many 
who have contributed to the success, and what is more 
than success in this field, and to the usefulness, of the 
AMERICAN Bar ASSOCIATION JOURNAL; but once again 
we (and Mr. Armstrong and I have both served upon 
the Journar Board, as has Mr. Gay also) who have 
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worked on the inside and shared with the rest of you 
the profit and benefit of that monthly contribution to 
the learning of law, know the name of the man who 
has made the AMERICAN Bar ASSOCIATION JOURNAL 
the great periodical that it is; and that man—lI spare 
his modesty and I refrain from mentioning names—is 
the man who tonight received the gold medal from the 
American Bar Association.” (Applause. ) 


Third Seseion of Assembly 


(Continued from Page 653) 


Walter P. Armstrong, a former member of the Execu 
tive Committee of this Association, a former President 
of the State Bar Association of Tennessee, of Memphis, 
Tennessee.” 

Mr. Armstrong then presented the medal and read 
the citation. Mr. Armstrong’s remarks, with Major 
Tolman’s response and President Hogan’s further com 
ments on the award, are printed in full in another part 
of this issue. 

Award of Merit to State and Local Bar Associations 

Next on the program was an entirely new feature. 
“At the Cleveland meeting of this Association,” Presi 
dent Hogan said, “a resolution was adopted providing 
for making an annual award of merit to the State Bar 
Association which has performed the most outstanding 
and constructive work during the year and a similar 
award to the local Bar Association which in its field 
has done the most outstanding and constructive work 
Under rules approved by your House of Delegates, a 
Committee was created to make the annual selection of 
the State and local Bar Association entitled to receive 
this year’s award of merit. No better work has been 
done during our Association year than that done by 
the Section on Bar Association Activities, which 
steadily, progressively, and surely is bringing together, 
combining and coordinating the efforts of the organized 
Bar in States, counties, cities, and towns and those of 
this National organization of ours.” 

Mr. Morris B. Mitchell, Chairman of the 
mittee on Award of Merit, then following 
report from his Committee : 


REPORT OF COMMITTEE ON AWARD 


In response to the notice sent to State and local 
Bar Associations, a substantial number of applications 
for the 1939 Award of Merit have been received by 
your Committee. Each of these applications sets forth 
the outstanding and constructive work rendered by 
some particular State or local Bar Association during 
the past year. 

The accounts of the work of these Associations is 
truly inspiring. They show definitely that the Bar 
Associations of this country are on the march. The 
grave problems confronting our profession and our 
country today have caused lawyers throughout the 
length and breadth of the land to devote a substantial 
amount of their time and attention to united efforts to 
solve these problems through the medium of their State 
and local Bar Associations. 

Your Committee has carefully considered each of 
these many applications. We could easily spend the 
entire morning telling of the fine work done by these 
Bar Associations during the past year. Of course, 
time does not permit of any such recital, but before 
making the Awards we do want to call attention to a 
few of the outstanding accomplishments of some of 
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these Associations, in the hope that other Associations 
will be stimulated to attempt similar projects. We cite 
the following Bar Association activities as deserving of 
especial commendation : 

The State Bar of California:—For their employment 
of an experienced full-time Public Relations and Pub- 
licity Representative, who sent out dispatches each week 
to 400 Pacific Coast newspapers, resulting in many 
news articles and editorials favorable to the legal pro 
fession 

State Bar Association of Connecticut:—For their 
adoption of uniform standards of practice in connection 
with examination of titles, thus eliminating disputes and 
creating definite standards as to what constitutes a mar 
ketable title 

Missouri Bar Association:—For conducting Law 
Institutes in the rural districts, and for sponsoring, 
through their junior members, a Small Loans Bill 
which was passed by the Missouri Legislature. 

Washington State Bar Association:—For employ- 
ing a full-time legislative representative who assisted 
the Legislators in drafting bills and amendments and 
advising them on rules and procedure, thereby creating 
good will towards the Bar Association which resulted 
in sympathetic consideration of the Association's rec- 
ommendations on pending legislation. 

Bar Association of Baltimore City:—For conduct 
ing an extensive investigation of the People’s Court, a 
small debtor court of Baltimore, and recommending 
certain improvements therein; and for conducting a 
well-rounded program through which they battled on 
all fronts for better administration of justice. 

Bar Association of the City of Boston:—For con- 
ducting the best organized Law Institutes for post-law- 
school education given in any large city. 

Bar Association of Greensboro, North Carolina: 

For conducting, through their junior members, an 
exceptionally efficient legal aid service for the poor. 

Los Angeles Bar Association:—For pioneer work 
in organizing the first Junior Bar Section of a local 
Bar Association, which section now has 275 members 
and is doing effective work 

Oakland County Bar Association of Pontiac, 
Vichigan:—For public relations work in conducting 
debates by its members for the purpose of educating 
the public on controversial local governmental issues, 
both sides of the question being presented impartially 
in such debates 

Bar Association of St. Louts -For its investiga- 
tion and fearless report on conditions in the St. Louis 
Circuit Court, which had been subjected to criticism by 
the press, and for its well rounded program of activity. 

Your Committee feels that every one of these As- 
sociations is deserving of an Award of Merit, but un- 
fortunately we are only authorized to present an Award 
to one State and one local Association. 

After careful consideration we have unanimously 
decided that our State Bar Association Award should 
go to the State Bar of South Dakota for its exceptional 
and outstanding work in securing the passage of legis- 
lation authorizing a complete revision of the South 
Dakota Code, and thereafter, through its Committees, 
doing much of the work and bearing a substantial part 
of the cost of such revision; and for its further out- 
standing work in securing the passage of a law con- 
ferring rule-making power on the South Dakota Su- 
preme Court and in assisting in the preparation of such 
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rules. In recognition of this outstanding and con 
structive work by a numerically small Bar, your Com 
mittee is pleased to present the 1939 State Bar Asso- 
ciation Award of Merit to Mr. Roy E. Willy, as Presi 
dent of the State Bar of South Dakota. 

We have also unanimously decided that our Local 
Sar Association Award of Merit should go to the Bar 
Association of Dallas, Texas, for a truly remarkable 
program of achievement covering a long period of 
years. The Dallas Association has engaged in so 
many outstanding and noteworthy activities that it is 
difficult to single out any one of them for special atten- 
tion. Their record is summarized in the December, 
1938, issue of the American Judicature Society Journal. 
Probably their finest accomplishment lies in securing 
more than 1000 out of 1100 lawyers in Dallas as mem- 
bers of their Association. Their numerous activities 
include weekly legal institutes or clinics, a successful 
campaign against loan sharks, the establishment of a 
Court of Domestic Relations, a free legal-aid bureau, 
weekly radio broadcasts, maintenance of an office at 
the Court House with a full-time secretary, mainte- 
nance of a Law Library, exceptional Grievance Com- 
mittee work and work in raising standards of admis- 
sion, work in increasing the membership of the Texas 
State Bar Association and the American Bar Associa- 
tion, and publication of a unique year book entitled 
“The Dallas Bar Speaks.” In recognition of this un- 
usual and outstanding work, our Committee is pleased 
to present the 1939 Local Bar Association Award of 
Merit to Mr. J. Glenn Turner as President of the 
Bar Association of Dallas. 

At the conclusion of the report, Chairman Mitchell 
then presented the certificate to Mr. Roy F. Willy, 
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President of the State Bar of South Dakota, and a 
certificate to Mr. Glenn J. Turner, President of the 
Dallas (Texas) Bar Association, who received them 
on behalf of their respective organizations. 


Message From Across the Seas 
President Hogan read a cablegram from two for- 
mer guests of the Association. 

“A year ago, when we met for our Wednesday 
night meeting in Cleveland,” he said, “from London 
came a member of the House of Lords, accompanied 
by Lady McMillan, to be one of our outstanding guests 
Lord McMillan charmed every one of us who had thi 
privilege of hearing him. Today by cable there comes 
from London, across the Atlantic, 
no member of the judiciary to 
account of troublous world affairs, 
them to all of us 

“*Remembering our happy visit of 1938, we send 
every good wish for the success of this year’s meeting 
of the great American \ssociation across the sea.’ 

“This year and during all the years now for a 
decade past, we have been honored by having with us 
a representative of our brother Association across the 
unseen geographical line that divides Canada from the 
United States. Tonight have representative 
of the Canadian Bar Association a King’s counsel, a 
great leader of the Bar of Canada, a member of and 
leader of his Majesty’s opposition in the legislature of 
sritish Columbia, and it is my pleasure to present to 
you Mr. R. L. Maitland.” 


whence we could get 
this year on 
this greeting from 
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Address by Senator James F. Byrnes 
“If anv of us,” said President Hogan, “par 
ticularly those of you who have had the duty of presid 
ing over a meeting of this kind, were called upon to 
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present to an audience the one man in all the world 
you had known longer than anyone else, the one man 
in all the world with whom you have lived in closest 
relationship, you would face the embarrassment which 
momentarily is mine. 

“The American Bar Association, as I had occasion 
to say at the Kansas City meeting two years ago, is 
composed of lawyers from the East and the West, the 
North and the South, from every part of the nation 
lawyers of all political parties and all sorts of religious 
creeds and beliefs. Lawyers holding all sorts of views 
on all sorts of questions will find in this organization 
a forum for expression of their views, whatever they 
are, and as a presiding officer I have had occasion to 
note they often insist upon expressing them 

“Tonight the American 
vited as its principal speaker of this meeting one who, 
it is suspected, entertains at least some views not alto 
gether or 100 per cent in accord with those sometimes 
voiced by your President. (Laughter). But in extend 
ing that invitation with the knowledge of what might 
be a difference in views, the Board of Governors of the 
American Bar Association has invited a guest speaker 
who has made his mark already on the history of the 
country. 

“Entering the House of Representatives of the 
Congress of the United States as a baby member just 
six months past the constitutional limit of age, serving 
for seven terms in that body, returning to the practice 
of his profession in the State of South Carolina, and 
hecoming one of the most successful, at the same time 


Bar Association has in 


most useful of the Bar of that great and one of the 
original States of the Union, he came back to public 
life to enter, about eight years ago, the Senate of the 
United States; and I believe I can without exag 
geration that more quickly than any other man who 
ever entered that body, he sprang into a position of 
recognized leadership. Returned again by the over 
whelming vote of the people of his small but very great 
State, he has now, in his second term in the United 
States Senate, written his name large on the role of 
leadership and of modern American statesmanship. 

“T have the real honor of presenting to you to 
address you on the subject of “The Constitution and 
the Will of the People,’ the junior Senator in the Sen 
ate of the United States from the State of South Caro 
lina, James Francis Byrnes.” 


Say 


Senator Byrnes’ Prefatory Remarks 


The audience arose and applauded the speaker, 
who prefaced his address as follows: 

“For a mornent I was quite embarrassed. | 
grateful to your President for his generous statements. 
[ am even more grateful to him for not saying many 
things he could have said. I can only promise him that 
if I ever have an opportunity to introduce him I will 
try to repay him for his generosity. I could never do 
it with his eloquence, but I promise to do it with equal 
disregard of the truth. (Laughter. ) 

“When he was kind enough to extend to me on 
behalf of the Association the invitation to be with you 
at this convention, he invited me to speak at the ban- 
quet tomorrow evening. Later he advised me that I 
was to speak Wednesday night instead of Thursday 
night. I do not know even now the reason for that 
change of mind, but to those of you who heard him 
speak on Monday morning about changes of mind | 
simply wish to say that when your President suffers 
a change of mind it does not make for stability. It 
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makes for instability. (Laughter). It makes for un- 
certainty instead of certainty. 

“He cautioned me, too, that I should be serious. 
Possibly that accounted for the change. He was afraid 
that if I went to a banquet of lawyers and made a dry 
speech, the speech would be the only thing there that 
would be dry. (Laughter ) 

“He cautioned me, too, not to speak more than 
forty minutes. I want to promise you I am not going 
to talk that long. His caution to me on that score was 
due to the story I have told him of the Populist in 
North Carolina who, on one occasion having an oppor- 


tunity to speak to as many as one hundred farmers, 
had spoken for approximately two hours, when he 
announced that he was now approaching the serious 
part of his message \s one man started to leave, the 


er said, ‘I regret exceedingly that I have 
no watch and there is no clock in this courthouse.’ 

“An old fellow got up in front and said, ‘Well, | 
hope to goodness you can see that calendar which is 
behind Laughter ) 


Bl 
I will not 


Populist speat 


you.’ 
forty minutes allotted to 
me by your President. I speak to you on ‘The Consti 
tution and the Will of the People ie 

Senator 
attention and was liberally applauded. 
in full elsewhere in this issue. 


consume the 


address was received with close 
It is published 


Byrnes’ 


The Association’s Appreciation Is Expressed to 
Senator Byrnes 
President 
preciation of 
He said: 
“Senator 


Hogan expressed the Association’s ap 
the address of the distinguished speaker 


members of the American 
Bar Association assembled in San Francisco are grate 
ful to you not only for your contribution and for your 
thought-provoking address at this convention, but for 
having left your place in the Senate, as I know, only 
last night to address us tonight. 

“I think if Senator Byrnes had known that it was 
just one year ago that the American Bar Association 
went on record militantly for recognition of the sacred 
guarantees of the Bill of Rights, he would have under- 
stood why it was that the three last States in the Union 
which had not ratified the Bill of Rights hurried this 
year to send the ratification to the Senate of the United 
States. (Laughter). He would also have understood 
that during this year, for the first time in history of 
the government, because of that action of this Associa- 
tion, the Department of Justice woke up and created 
a Civil Liberties Unit in that great department. 

“You have listened tonight,” he continued, “after 
having heard a few days ago from another voice, to 
the statement that a non-constitutional method had 
been resorted to for amending the Constitution. You 
have heard from a high authority in government what, 
ladies, your lawyer escorts will tell you, despite the 
new system of pleading, is a plea of confession and 
avoidance. (Applause). But you will also recall; when 
you compare in reading what these two voices have 
given to you orally this week, that two speakers on 
your program agreed to this, that it is to the American 
people, sensibly acting in the choice of the legislative 
branch of the government, that those people must look 
now, as the Senator says now and as I said Monday, 
for protection of the liberties guaranteed by our Con- 
stitution. 

“Now I happen to know that a number of you on 
an official occasion this week have listened to another 
[ think you 


Byrnes, the 


great representative of our government 
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would like to meet him by a formal introduction. The 
most personable, most pleasant, one of the most erudite 
and plausible, spreaders of legal error that the United 
States has ever had, the Solicitor General of the United 
States, Robert H. Jackson.” (Applause) 


Fourth Session of Assembly 
Further Considers Recommend- 
ations of Committee on Work 
of Sections and Committees 

Chairman Clark Makes State- 
ment as to Plans of Committee 
on Bill of Rights -~- Carnegie 
Corporation Makes Grant to 
Aid Committee’s Work—Open 
Forum on Labor Law Admini- 

stration Problems 


ONSIDERATION of the report of the Survey 
C Committee was continued by the Assembly at its 

fourth session, Some of its recommendations were 
adopted ; others were withdrawn. The Assembly refused 
to discontinue the Committee on Securities Laws and 
Regulations, on the ground that its work did not belong 
in the Section of Commercial Law. The Survey Com- 
mittee was itself discharged, on its own recommenda- 
tion, with thanks for its work. Chairman Grenville Clark 
made a vital statement for the Bill of Rights Committee. 
As the Assembly was nearly a day behind on its heavy 
calendar, the Assembly sessions were at this point 
divided, between an open forum on the Bill of Rights 
and a continuation of the calendared session. Both 
were well attended and interesting. Eight Delegates 
from the Assembly to the House of Delegates were 
elected by ballot. The Ross Essay Prize of $3,000 was 
presented to Malcolm McDermott, who gave a brilliant 
summary of his winning essay, after which the 1940 
subject was announced. An open forum on labor laws 
was conducted in charge of the Committee on Labor, 
Employment and Social Security. Judge Magruder 
discussed the Fair Labor Standards Act of 1938 and 
Charles Fahy the National Labor Relations Act, from 
the point of view of the preparation and trial of cases, 
under those laws. Unfortunately, time did not permit 
discussion and questions as to these useful talks. 


HE Assembly on reconvening for its fourth ses 

sion resumed consideration of the report of the 

Special Committee on Survey of Sections and 
Committees. 

The next recommendation of that Committee, 
which was concurred in by the Board of Governors, was 
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that the Committee on Amendments and Legislation 
Relating to Child Labor be discharged. A motion to 
that effect was carried. 

The recommendation for the discharge of the Com 
mittee on Cooperation between Press, Radio and Bat 
was next taken up. Chairman Stinchfield was recog 
nized. He stated that it seemed to the Chairman of 
the Committee on Survey that the issue with refer- 
ence to the remaining Committees, as to which there 
was a difference of opinion between the Committee 
and the Board of Governors, had been fairly drawn 
and settled in the proceedings yesterday. “There is 
not an adequate difference,” he said, “in the reasons 
offered by the Committee on Survey for disposing of 
the other Committees and for disposing of the Com 
mittees as to which you did not agree with us yester 
day to make it fair to the remaining Committees that 
they should be put to the burden of argument. There 
fore, the Chairman of the Committee on Survey will 
withdraw its recommendations as to disposing of the 
Committee on Cooperation between the Press, Radio 
and Bar (including the oral argument between the Sur- 
vey Committee and the Chairman of that Committee), 
the Committee on the Economic Condition of the Bar, 
the Committee on Judicial Salaries, and the Com- 
mittee on Judicial Selection and Tenure. “ 

Chairman Stinchfield thereupon withdrew the mo- 
tion heretofore made to discharge the above Commit- 
tees, but moved to discharge, in addition to those al- 
ready discharged by vote of the Assembly, the Com 
mittee on Proposals Affecting the Supreme Court and 
other Courts of the United States, the Committee on 
Securities Laws and Regulations, the Committee on 
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the Sesquicentennial Celebration, and the Survey Com 
mittee. 

President Hogan, in response to a question from 
the floor, announced the vote would be taken sepa- 
rately on the proposal to discontinue each Committee. 
The Assembly thereupon voted to discharge the Com- 
mittee on the Supreme Court, and the Committee on 
the Sesquicentennial Celebration. 


Committee on Securities Laws and Regulations 
Discussed 


The proposal to discharge the Special Comunittee 
on Securities Laws and Regulations was then taken 
up. Mr. William L. Ransom, of New York, opposed 
the recommendation. “This is a proposal,” he said, 
“to take out of the structure of this Association a Com- 
mittee which deals with a subject of increasing impor- 
tance to the profession and the public, and which is a 
rather specialized field. If this Committee on Securi- 
ties Laws and Regulations is discharged, it means vir- 
tually that we surrender in behalf of the profession 
any relationship to the law and the development of the 
law and the regulations in that field. If this Commit- 
tee is discharged, I don’t know where such functions 
could be suitably vested. Certainly not in the new 
Section of Commercial Law, because somehow from 
experience [I don’t recognize much kinship between 
bankruptcy law and the law of security regulation 
under the SEC Act and the regulations of the Com 
mission.” 

The Association, he added, has had a Committee 
in this field which has done excellent work. It is 
headed by a distinguished lawyer and former teacher 
of the law, Judge Burns, who was the very able counsel 
of the Securities and Exchange Commission, and is 
now in general practice. He thought every lawyer 
dealing with corporate matters in the field of finance 
and securities realized that what with the various pro 
posals for new acts as to corporate indentures and in 
vestment trusts, and the like, the various regulations 
and revisions of regulations which are from time to 
time put out by the Commission, there is a need for 
the representation of the organized Bar of the country 
in this field. He sincerely hoped that the Assembly 
would not take the action proposed 

President Hogan announced that while the Board 
of Governors joined with the Committee in recom 
mending the discharge of the Special Gommittee on 
Securities Laws and Regulations, he desired for the 
moment to step aside, theoretically at least, from the 
Chair and to address the Assembly as one of its mem 
bers in opposition to the recommendation. 

“T concur with what Judge Ransom has said,”’ he 
continued, “without repeating it. This, just as aero- 
nautical law, is in a new and a vitally important field. 
The Federal Government has taken over to the last 
degree the regulation of the issuance of securities, the 
regulation to the point of prohibition. Every busi- 
ness, every industry, everything in our nation that 
needs financing is now subject—and I am not attack- 
ing anything in this connection, we have a condition 
not a theory—to iron-bound Federal regulation. 

“The Securities and Exchange Commission rec- 
ognizes that great care and study must be given to the 
law. It must be amended. Not only must the law be 
amended as time and experience show the necessity for 
that amendment, but the regulations of the Securities 
and Exchange Commission itself are in a condition of 
flux. They need constant changing and amendment, 
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and for this Association at the very threshold of this 
new field in Federal regulation, by the discharge of its 
Committee and the burying, in effect, in a very large 
Section devoted to do many other things of attention 
to this important matter, would be taking a step back- 
ward. It would be doing more than that, my fellow 
members. It would be practically saying that the As- 
sociation has lost interest after setting up this Com- 
mittee in this vital, important, new field. And so, 
speaking to you as a member, not as the Chair, I trust 
you will vote down this motion.” 

Mr. Haywood Scott, of Missouri, spoke in favor 
of the recommendation. He was a member of the new 
Section on the Law of Commerce, and at its session 
in San Francisco the subject of securities laws and 
regulations had been taken up and discussed on its 
program. The Section had been given the right to 
consider this very matter and he saw no reason for 
continuing the Committee for the identical purpose. 
The Committee on Survey had studied the question 
very carefully and he trusted that its recommendation 
would be approved. 


The Committee on Securities Laws Is Retained 


Mr. Ransom arose to make a _ statement for 
the information of the Assembly. “I read the By- 
Laws of the Section of Commercial Law a few minutes 
ago,” he said. “I wish to state to the Assembly that 
there is and has been nothing in those By-Laws which 
directly or indirectly authorized the Section of Com- 
mercial Law to take up and take over the functions 
of the Committee on Securities Laws and Regulations, 
and there is presented here a rather far-reaching ques- 
tion of whether a Section of the Association, of its own 
initiative and without action either by the House or by 
the Assembly, can first invade the functions and dupli- 
cate the functions of existing Committees, and then 
come here and ask that the Committees be abolished for 
the sake of avoiding duplication.” 

President Hogan thereupon put the question on 
the motion to abolish the Committee on Securities laws 
and Regulations. A division was called for and at the 
end of the count he announced that the motion had 
been defeated by the Assembly. 

In putting the last motion in connection with the 
Survey report, which was to discharge the Committee 
itself, President Hogan paid tribute to that Committee 
and its valuable work. No Committee of the Associa- 
tion had been more industrious, or given more thought 
to its subject, or been more helpful to the Association 
than the Committee of which Mr. Stinchfield was 
Chairman. It had done a perfectly splendid piece of 
work, and now requested its discharge. The question 
was thereupon put and the Committee discharged. 


Forum on the Bill of Rights 


At the request of President Hogan, Mr. Gren- 
ville Clark, Chairman of the Committee on the Bill of 
Rights, took the stand to make a brief statement. Mr. 
Clark said that he was taking the floor for a few min- 
utes, not to make a report or to take charge of a forum 
discussion as was contemplated by the program, but 
simply to say that owing to lack of time these would 
have to be dispensed with. 

Yesterday, on looking at the calendar after the 
session, he had noticed that it was over a day behind. 
He had therefore decided to give up this part of the 
program for the simple reason that if they attempted 
to carry it out, there could be no other result than 
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crippling and destroying the rest of the program. There 
would, of course, be no use at all in having a cursory, 
superficial discussion for a few minutes of this impor- 
tant subject, and it was certainly not being given up 
because it was less important than the subject of ad- 
ministrative law on which the distinguished gentlemen 


were to talk during the evening. In fact, there wasn’t 
anything more important for the legal profession than 
the maintenance of our basic civil rights. However, in 
view of the situation he had volunteered the sugges- 
tion to the President that the report and discussion 
should be eliminated as a matter of necessity, to which 
he had reluctantly agreed. Chairman Clark continued : 

“Now I will take two minutes more to mention 
two things about our report that cannot be mentioned 
in any other way and that the members ought to know 
about, things which have happened since the report 
was written. First, about the number of State and 
Local committees. They were reported as forty-eight. 
Since then, three new Committees have been appointed, 
the Committees of the State Bar Association of Texas, 
of the Bar Association of Milwaukee, and of Rich- 
mond, Virginia, making the total number of Commit- 
tees fifty-one, twenty-seven of which are State Bar 
Association or State Bar Committees and twenty-four 
Local Bar Association Committees. The total mem- 
bership of those committees is 442 members of the 
Association. In other words, that suggestion we made 
for the appointment of State and Local committees in 
this field is making progress. 

“Second, near the end of the report of our Com- 
mittee there is a discussion of the financing of the 
Committee in view of its contemplated activities, and 
it is stated there that a plan had been submitted to 
the Board of Governors for their consideration. I 
want to make clear that there is no mystery about 
that. It was put that way because at that time it was 
no more than a plan which might not come to fruition. 
Let me inform you that that plan was to request a 
grant or subsidy from the Carnegie Corporation of 
New York of $8,000 per annum for three years in aid 
of the educational work of this Committee on the Bill 
of Rights. Since the report was written, the making 
of that application was approved by the Board of Gov- 
ernors, the application was made to and considered 
by the Carnegie Corporation, and the grant has been 
made, and beginning August 1, this Committee, sub- 
ject to its continuance and its operation from year to 
year, is entitled to this grant of $8,000 per annum for 
three years. (Applause) 

“T will state briefly what we propose to do if that 
is done. The charter of the Carnegie Corporation 
states its purpose concerning that fund in one sentence: 
‘To promote understanding and knowledge among the 
people of the United States.’ They considered that the 
educational activities of our Committee were in accord 
with that broad purpose. We intend, beginning with 
November or December, to publish a short bulletin 
every sixty or ninety days containing news of the Com- 
mittee and of the fifty or more State and Local Com- 
mittees, containing original articles concerning aspects 
of the Bill of Rights, the current bibliography of the 
subject, and analyses of the current decisions in the 
United States and other English speaking countries,— 
material of that sort with a view to having a short 
publication of very high quality to be circulated not 
generally, but perhaps only to 2,000 or so men espe- 
cially interested in the subject. 

“Then we intend, secondly, to attempt to have 
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written four or five short handbooks or pamphlets of 
thirty or forty pages of equally high quality, on vari 
ous aspects of the Bill of Rights, Press and Assembly, 
Religion, etc..—these to be used primarily through the 
American Citizenship Committee, now composed of 
members of the Junior Bar Conference, for the pur- 
poses of their program. I am very glad to know that 
it was seen fit vesterday to continue that Committee, 
because our work and theirs will be dovetailed to 
gether and in this way | think can be made more et 
fective than it is at present without any extra expense. 
“Thirdly, we hope, perhaps in collaboration with 
the Communications Committee, to make a really thor 
ough study of the problem of the radio from the point 
of view of maintaining its freedon Our Committee 
believes that the Association has a great contribution 
to make as to that problem if it is done thoroughly 
“Now that is all, gentlemen, except this, that | 
know there are some men who have some ideas on 
this subject, suggestions and criticisms with regard to 
the work of our Committee \s I have said, it is im 
possible to have it discussed here for the reason that 
I have given. There are a number of men who I know 
have wished to speak about it In particular, Mr. 
©. John Rogge, Assistant Attorney General, in charge 
of the Criminal Division from the Department of Jus 


T 


tice. is here, and I was going to call on him to de- 


scribe the organization of the Civil Liberties Section 
of the Department of Justice. He has kindly agreed, if 
anvone is interested. to meet with me and any others 
who wish to discuss any aspect of the subject now, out 
side. There is no other place or time to do it. If 
anvbody is interested at. and there are enough 
of us. we will move over to the Veterans’ Building and 
have a round table conference That, I think, is the 


best we can all do. Thank you.” Applause ) 


1 


to do t 
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The Fourth Assembly Divides Into Two 
Simultaneous Sessions 


In order to conserve time, the fourth session of 
the Assembly thereupon divided virtually into two 
parts, each well attended, in separate meeting places 


One, with Chairman Grenville Clark presiding, cot 
ducted an interesting forum on the work and program 


of the Bill of Rights Committee The other and formal 
session, with President Hogan in the chair, struggled 
hard to complete and dispose of the remainder of the 
scheduled program for the Assembly Each session 


was highly interesting and informative 


Presentation of the Ross Essay Prize 


\ward of the prize to the winner in the Ross Essay 


Contest for 1939 was next on the program. President 
Hogan asked Professor Malcolm McDermott. of the 


Law School of Duke Universit former President 
the Tennessee Bat \ssociatio1 to come to th plat 
form. He complied and President Hogan mace 
award and introduced the successful contestant, as 
follows: 

“The great State of California for nearly fou 


score years had among its residents a great lawyer, a 
great judge, and a great citizen. Here in the city of 
San Francisco, upon the Circuit Court of Appeals of 
the United States. for vears he labored as a judge, 


after having been the second judge of the United 
States District Court for the Southern District of Los 
Angeles. His interest in the American Bar Association 
and in the progressive study of the law was ever lively 

“When he died his will provided a fund whicl 
now amounts to $114,500, the income of which is to be 








devoted, first, to the award by the American Bar Ass« 
ciation each year of a cash prize for the best essay 
submitted on a subject selected by the Board of Gov 
ernors, and, second, to the printing and circulation 
ive the award 


American Bar 


among the profession of essays whicl 
There will shortly be issued by 

Association a volume that will 
prize essays thus far. The man to whom I refer is the 
late Erskine M. Ross of the State of California, bene 
factor of the Association and benefactor of the study 
of the law 


all ’ ] » 
contain ali or the Ross 


“In the present year your Boar (sovernors 
selected as the subject of the essa What Ex 
tent Should Decision of Administrative Jodies be 


Reviewable by the Court?’ Ninety-four essays were 
submitted. Really careful study for months was put 


inon them. It was a difficult thing to select the winner, 
there were so many really good essays—about five of 
which I may add, will be published in your AMERICAN 
3AR ASSOCIATION JOURNAL. Finally, the award was 
made to the paper which the June JoURNAL published 
The recipient of the award is Professor Malcolm Mc 


Dermott, of the Law School of Duke University, Dur 
ham, North Carolina. 

“Professor McDermott, I have pleasure, first, in 
handing you the check of the Treasurer of the Amet 
ican Bar Association, drawn on the Ross fund for 
$3,000 and, observing that you have your wife with 
you, I know where it will go. (Applaus« It is a 
great pleasure to hand you also that which I know you 
will always take pride in having in your study, the cet 
tificate of award of the Ross essay prize for the most 
excellent paper submitted in the year 1939 o1 at very 
live subject 

“One of the conditions of the award is, sir, that 
you shall present to this Assembly least the sub 
stance of your essay, and I now introduce you for that 
’rofessor Malcolm McDermott Duke 


( Applause 


purpose 


University 


Professor Malcolm McDermott Addresses 
the Assembly 


McDermott made the following introduc 


Professo1 


tory remarks before giving a most enjoyable sum 
marization of his essay: 

“The action of the previous speak Mr. Grenville 
Clark] in inviting anyone who desired further con 
versation with him to meet him immediately outside is 
so typically Southern it makes me feel quite at hom«e 
on this occasion. (Laughter 

“Tt is needless to say that I am happy to come 
here and accept this award, and I do so only in that 
splendid spirit expressed by Major Tolman last evening, 
namely, with the feeling that it is a commission for 
further service in the great worl this American 
Bar Association 

‘If I may comply with the request of the officers 


of the Association to present to 
what I tried to say, I am conscious of the fact that 
this audience must be divided into two groups. Those 
who have heretofore read the paper as it appeared in 
the June issue of the Association’s JOURNAL will 
scarcely be interested in a further presentation of the 
views expressed therein, while those who have not read 
it are most likely not interested anyhow. It follows, 
Mr. President, that the unanimous vote is in favor 
of the briefest possible summary on this occasion, and 
to that end I confine myself to this very abbreviated 
manuscript.” 

Professor Malcolm McDermott read from his 


essay, which had been printed in fu 


here something of 




















JOURNAI n spite of previous publication, the sum- 
mary proved interesting to the Assembly, which list- 
ened with close attention 


Election of Assembly Delegates Proceeds 


President Hogan announced that the time had come 
to elect eight Assembly Delegates to the House of Dele- 
gates. The Assembly had voted on Monday to increase 
the number ts representatives from five to eight— 
four to be elected for a term of two years and four 
for one year. He said that nominations were in order, 
but before calling for them he asked Judge William 
[.. Ransom, Judge Calvert Magruder and Mr. Charles 
l‘ahy, who re on the program for the Open Forum 
on Preparation and Presentation of Contested Matters 
under Labor Relations and Fair Labor Standards Acts, 
to come to the platform. He also asked Professor Orrin 
K. McMurray, of the University of California, who 
was on the program to present a report on the Work 
of the American Law Institute, to come to the platform. 

These gentlemen complied, whereupon President 
Hogan called nominations 

Various nominations for the two-year term were 
made and the ballots cast. Pending count of the vote 
and announcement of the result, President Hogan stated 
that in order to save time they would proceed with the 
Open Forum. He presented Hon. William L. Ransom, 
of New York, Chairman of the Committee on Labor, 
Employment and Social Security, to preside over the 
Forum. Mr. Ransom opened the proceedings and 
introduced the first speaker as follows: 


c 
1 
I 


Open Forum on the Preparation of Cases 
Under Labor Laws 


‘As probably all of you know, the American Bar 
\ssociation, through the action of the House of Dele- 
gates last January, took an advanced and forward- 
looking point view with respect to many matters in 
the field of labor laws—the Wage and Hour Act, the 


Social Security Act, and suggestions for the improve- 
ment of the National Labor Relations Act as it was 
viewed by the House of Delegates. This morning, 


however, the Association turns its attention in this 
forum to a different side of those controversial matters. 


“Every lawyer in my part of the country, in his 
almost daily work for clients, is face to face with new 
and practical problems in the field of these labor 
laws, and it v deemed by the Board of Governors to 
be appropriate tl in connection with this meeting in 
San Francis« there should be a forum, or institute, 


development of practical suggestions 


the aid of the lawyer in his work 


devoted to the 
from experience, for 
for clients 

“The first consideration will be given to the Fair 
Labor Standards of 1938, and then to the National 
Labor Relations Act. The two speakers will present 
their suggestions in first instance, and then, if time is 
available, there will be an opportunity for questions 
and for discussion within reasonable time limits from 
the floor 


Judge Magruder Opens the Forum on Labor Laws 


‘As the first speaker, I shall have the honor to 
present a man who was the General Counsel of the 
Wage and Hour Division of the United States Depart- 
ment of Labor from the time, I believe, that this 
Division was created, a distinguished teacher of law, 
a man who made an unusual record in aiding and 
administration of that law along acceptable lines, and 
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was recently appointed and confirmed as Judge of the 
United States Circuit Court of Appeals for the First 
Circuit, in Boston. His topic will be, ‘Administrative 
Procedures under the Fair Labor Standards Act of 
1938.’ 

“It is with pleasure that we welcome to this forum 
a jurist, teacher, and lawyer, who has been so highly 
respected and regarded by us all, the Honorable Calvert 
Magruder.” 

Judge Magruder then addressed the assembly. His 
significant presentation of the Wage and Hours law 
appears in another part of this issue. 

At the conclusion of Judge Magruder’s address, 
which was listened to with close attention and liberally 
applauded, Mr. Ransom said he was sure that all were 
very grateful to Judge Magruder for having crossed 
the Continent to speak in the Forum, although circum 
stances had arisen which might have led him or anyone 
else in the same place to feel that he could be excused 
If it met with the pleasure of the Assembly, questions 
from the floor or discussion of the Fair Labor Stand 
ards Act would be deferred until Mr. Fahy had 
presented his remarks on “Practice Under the Labor 
Relations Act.” 

The Forum was interrupted momentarily to hear 
the report of the vote on delegates for the term of 
two years. Secretary Knight reported that the four 
elected were Walter P. Armstrong, Ronald Foulis, 
William L. Ransom and Arthur T. Vanderbilt. Presi 
dent Hogan then declared the four gentlemen elected 
as Assembly Delegates to the House of Delegates, and 
called for nominations for the one year term. These 
were made and the tellers retired to count the votes. 

Pending their report President Hogan announced 
that the subject for the Ross Essay Contest for the 
coming year would be “To What Extent May Courts 
under the Rule-making Power Prescribe Rules of 
Evidence?” The conditions of the contest would 
be published in the AMERICAN Bra _ ASSOCIATION 
JouRNAL. All members of the American Bar Associa 
tion were eligible to enter the contest except former 
winners, Officers of the Association, members of the 
Board of Governors, or employees of the Association 
The prize next year would be the same as that awarded 
to Professor McDermott ~$3,000. 

President Hogan thereupon turned the gavel back 
to Judge Ransom, and the Open Forum was resumed 
Judge Ransom introduced Mr. Fahy as follows: 

“Probably no lawyers in the active work of this 
profession before public boards or bodies is more con 
spicuously and continuously in the public eye than the 
counsel of the National Labor Relations Board. 

“The subject of the next part of the Forum is, ‘The 
Preparation and Trial of Cases before the National 
Labor Relations Board.’ The Labor Committee of the 
\ssociation is honored to welcome to the Forum the 
distinguished General Counsel of that Board, who has 
made a brilliant record in the advocacy of the con 
tentions of his clients before the courts, and has proved 
to many of us an exceedingly effective opponent.” 

Mr. Fahy then presented his views and sugges 
tions to an interested and appreciative audience. His 
address is printed in another part of this issue. 


Practice Under the Labor Relations Act 


President Hogan here stated that the Assembly 
would have a brief report on the work of the American 
Law Institute by Professor Orrin K. McMurray, of 
the University of California. Professor McMurray 
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thereupon gave his report, whicl be printed in full 
in the September issue 

At this point Secretary Knight reported that John 
Perry Wood, Robert F. Maguire, Nathan William Mac 
Chesney, and Burt Kent had been chosen Assembly 
Delegates to the House of Delegates for the one year 
term, and President Hogan declared them duly elected. 

Although the time of \ssembly was exceed 
ingly limited and a great deal of calendared business 
Ransom asked if anyone wished to 


remained, Chairman 
ask either the speakers in the Labor Forum any ques 
tions before the next order of business was taken up 
Lack of time constrained such discussion. The chair 

man then expressed the appreciation of the Com 
mittee and of the Association to the two disti 

guished speakers, and President Hogan added a further 
expression of appreciation to them for having come 
across the country to make, not only to this particular 
session, but to the Association’s permanent record, 
these valuable contributions on the subject of proce 
dure before the two administrative agencies which have 
become such an important part of business life in 
\merica 

Committee on Resolutions Reports 


Mr. Richard Bentley, of Illinois, Acting Chairman 
was recognized and 


an expression of the 


of the Committee on Resolut 
presented its report. It began wit 
Committee’s deep sense of the loss suffered through 
the death last November of L. B. Day, one the Judges 
of the Supreme Court of Nebraska. Judge Day had 
served as Chairman of the Resolutions Committee, the 
report stated, from the time of its formation to the 
dav of his death, and his intelligent and tireless labors, 
his sacrifices, his excellent judgment and his talent in 
dealing with the problems with which the Committee 
was confronted, will be remembered by all who worked 
with him. 


The Resolutions Committee, the report continued, 
in accordance with Article IV, Section 2, of the Con 


stitution, had afforded a : publi hearing to all proponents 
and opponents of resolutions referred to it. It had 
given full consideration to the views presented and had 
made such investigation of the subject matter of th 


resolutions as had been possible 


The first resolution presented by the Committee 
had been withdrawn by its proponent. Chairman 
Bentley read the report of the Committee on Resolu 
tion No. II, which asked the Association to authorize 
the Public Relations Committee to make every effort to 
inform the general public of the dignity and ethical 
standards of the legal profe sion and of the conscious 
ness of lawyers of their lic obligation. He stated 
that it was the judgment of the Committee that the 
resolution be referred, without recommendation, to the 
Committee on Pul li Relations as it now exists or to 
such appropriate Committee as might be created or con 
tinued by the House of Delegates. A motion to that 
effect was adopted. 

Chairman Bentley thereupon read Resolution No. 
III which, in substance, asked that a Committee be 
created by the Association with power to cooperate 
with the Interstate Commission on Crime, to make a 
study of the advisability of immediate abrogation of 
the parole system throughout the country and the 
creation in its place of determinate’ sentence laws in 
connection with plans or programs for the scientific 
rehabilitation of criminals in penal institutions, and 
the adoption of rehabilitation laws for the return of 
criminals to es Boas as useful citizens. The Resolutions 


1 
| 
i 


Committee’s recommendation with respect to this was 
as follows: 

“The subject matter of this resolution properly 
lies in the field of one or more of the regular Committees 
or Sections of this Association. Moreover, it appears 
that the Interstate Commission on Crime, with which 


the suggested Committee is asked to perate, does 
not favor the theory, plan or program expressed in 
the resolution. It is the judgment of our Committee 
that the resolution should not be approved, and _ thi 
Committee recommends that the resolution be not 
adopted f 

On motion, the Committee's recommendation was 


approved by the Assembly. 


Resolution as to Public Defenders 


Resolution No. IV proposed that the American 
Bar Association approve in principle the establishment 
of a system of public defenders in the criminal Courts 
The Committee’s recommendation with respect to tlis 
was as follows: 


“A similar resolution was offered at the 1938 
session of the Assembly, and upon recommendation of 
the Committee on Resolutions then « cistine. was re 
ferred to the Standing Committee on Legal Aid Work 


(63 A.B.A. Rep. 126). 
“That Committee, after giving the subject extended 
study, has declined to approve the public defender plan 
on the ground that to do so might imply the dis 
approval of other plans for protecting the rights ol 
indigent persons accused of crim¢ Ifandbook on 

Report s of Sections and Committees, 1939, page ?7 ) 
‘The Committee on Jurisprudence and Law k« 


form in its report this year appears to favor the estab 

lishment of a system of public defenders in the Federal 
Courts. (Advance Program, page 32 

“Some who have studied the subject prefer a 

| | 


system of voluntary defenders, similar to that stab 
lished in New York City; others favor th 
counsel” plan in use in many localities; still others 
favor one system for the larger cities, and another fo 
the smaller communities. 

“This Committee, while recognizing that the proper 
administration of criminal justice requires that needy 


persons accused of crime shall be pri pay defended, 


is not prepared to say that the American Bar Associa 
tion should declare, as a settled proposition, that a 
system of public defenders is the best or only means 


of accomplishing the desired result.’ 

The Resolutions Committee therefore recom 
mended the adoption of the following amended resolu 
tion: 

“WHEREAS, the proposed establishment of a systen 
to secure competent counsel ae Rear one persons ac 
cused of crime, has engaged the thoughtful attention of 
the Bar and public for many years and is a subject of 
vital interest and importance in the administration of 
criminal justice, 

“THEREFORE, BE IT Reso_vep That the Americar 
Bar Association approve in principle the establishment 
in each locality of a system, best adapted local con 
ditions, as will be adequate and effective to assure 
competent counsel for needy persons accused of crime 
and be it 

“FURTHER RESOLVED, That consideration of prac 
tical plans for carrving out the lead le thus declared 
be referred to the Section on Criminal Law, or to such 
Special Committee as may be appointed by the House 
of Delegates to study and consider the subject, such 
Section or Committee, as may be determined by the 
House cf Delegates, to act in cooperation with the 
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Standing Committee on Legal Aid Work.”’ 
On motion the amended resolution recommended 
by the Committee was adopted 


Resolution as to Lawyers in Governmental Service 


Resolution No. V, as summarized by the Com- 
mittee, “expresses the thought that many positions in 
governmental service now occupied by laymen might 
in the public interest be better filled by lawyers. It 
calls for the appointment of a committee to make such 
positions available to lawyers, to the end, among other 
things, of reducing economic hardships among lawyers.” 

The report stated that the Committee recognized 
that many such positions, not only in the governmental 


service but elsewhere, might, in the public interest, be 
better filled by lawyers, but it doubted if a Committee 
of the Association could either with propriety or with 
effectiveness endeavor to secure such positions for 
members of the Bar. It therefore recommended that 


the Special ( mittee on the Economic Condition of 
the Bar be requested to study this subject, and a motion 


to this effect was thereupon adopted. 

Resolution No. VI urged that the American Bar 
\ssociation cooperate in the work of a Nation-wide 
committee composed of representatives of the American 
Legion, the National Association of Attorneys General, 


The Interstate Commission on Crime and other Nation- 
wide civic organizations in the work of crime preven- 
tion through law enforcement and the prevention of 
juvenile delinquency. 

The report stated that the Committee was advised 
that a similar resolution had been adopted by the Sec- 
tion on Criminal Law, and added that the American 
Bar Association is now and always has been whole- 
heartedly in support of every legitimate effort to con- 
trol and prevent juvenile delinquency and crime. In 


] 


the opinion of the Resolutions Committee the Asso- 


ciation should have a part in the work of this Nation- 
wide Committee, and it therefore recommended the 
adoption of the following resolution : 

““RESOLVI That the President of the American 


Bar Association is hereby authorized to appoint a mem 
ber or members of this Association to represent this 
Association on the Nation-wide Committee on Crime 
Prevention, composed of representatives of the Amer- 
ican Legion, The National Association of Attorneys 
General, The Interstate Commission on Crime and 
other Nation-wide civic organizations; the representa 
tives so appointed to cooperate in the work of that 
Committee, but to have no power to bind the Amer- 
ican Bar Association in any respect without its express 
consent.”’ 

The concluding resolution heard and reported on 
by the Resolutions Committee was then put to a vote 
and adopted, after which President Hogan announced 
that the business of the fourth session was completed 
and that the Assembly would hold its last session on 
Friday, after the adjournment of the House of Dele 
cates, in the Veterans’ Building. 


Fifth Assembly Session Con- 

curs in Certain Amendments 

of House of Delegates and 
Adjourns 


The Fifth Session of the Assembly convened at 
1:30 o’clock Friday afternoon, immediately after the 





final session of the House of Delegates. President Ho 
gan called on Chairman Gay of the House of Delegates 
to report any House action which required further ac- 
tion by the Assembly. Chairman Gay asked Secretary 
Knight to make the report, which he did. 

All of the resolutions which had been certified frora 
the Assembly to the House, Secretary Knight stated, 
had been adopted by the House with one exception. 
That exception was the resolution with relation to pub- 
lic defenders. The House had modified the resolution 
slightly, and had also made it subject to the action taken 
by the House on Mr. Armstrong’s report for the Com 
mittee on Jurisprudence and Law Reform. 

On the question being put, the Assembly concurred 
in the action of the House. President Hogan thereupon 
declared the Sixty-Second Annual Meeting of the 
American Bar Association adjourned without day. 


House of Delegates— Third 
Session 


(Continued from Page 666) 


the Committee on the Sesquicentennial Celebration be 
abolished was carried. 

The Chairman of the Survey Committee moved 
that his Committee be discharged. This was carried 
after Mr. Mason had expressed thanks and appreciation 
for the work of the Committee. 


Other Committees and Sections Report 


The report of the Committee on Noteworthy 
Changes in Statute Law was received and filed. The 
report of the Committee on Commerce took the same 
course. Chairman James E. Brenner, of California, 
presented the report of the Committee on Legal Pub- 
lications and Law Reporting, and stated that the Com 
mittee believes that within the coming year it can 
complete the surveys which it is conducting in an ad 
ditional group of States. Chairman Brenner’s motion 
that the Committee be authorized to continue its sur 
veys, was adopted. 

The report of the Committee on Law Lists was 
received and filed, as was the report of the Junior 
Bar Conference. Chairman Robert G. Storey, of 
Texas, presented the report of the Section of Legal 
Education and Admissions to the Bar, and moved reso 
lutions granting provisional approval to the Hastings 
College of Law of San Francisco, and final approval 
to the University of Santa Clara College of Law, Santa 
Clara, California; the Chicago-Kent College of Law, 
Chicago, Illinois; and Wayne University Law School 
of Detroit, Michigan. 

These resolutions were adopted, after which Mr. 
Storey outlined the work of the Section including its 
activities in relation to legal institutes and clinics. Sec 
retary Knight stated that the Board of Governors had 
recommended, as to this section report “that in so far 
as any action may be proposed that would involve the 
expenditure of funds of the Association, no action be 
taken by the House and the matter be referred back 
to the Board of Governors for further consideration 
by its Budget Committee.” On motion of Mr. Smith, 
of New Jersey, the course recommended by the Board 
of Governors was adopted. 

Chairman Henry P. Chandler, of Illinois, outlined 
the report of the Section on Municipal Law; and R. 
Allan Stephens, of Illinois, presented the report of the 
Section on Bar Organization Activities, the considera- 
tion of which report was on motion of Mr. Smith, of 
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dealt with by this Association until it comes before 
us upon a well considered report by our Committee 


on Jurisprudence and Law Reform. If that means 
that the bill will be passed before this House meets 
next January, I am reconciled to that, but the thing 
that I am oppost d to is an approval of this kind of a 
proposal for the creation of this kind of a Court in 
that kind of an atmosphere.” 


Motion to Defer Action Prevails 


Mr. Ransom moved that the matter be referred 
to the Committee on Jurisprudence and Law Re- 
form for report at the midwinter meeting of the 
House if the bill is then pending in the Congress. 

Mr. Robert Stone, of Kansas, supported the 
motion to postpone and refer the bill. Mr. Kent, of 
Ohio, declared that “I just want to say that I think 
there is a lot of merit in what Judge Ransom has 
said and I support his motion.” 


Judge Arthur G. Powell, of Georgia, spoke in 
favor of voting down the Section’s recommenda- 
tions, rather than postponing consideration of it. 


“We are opposed,” he said, “to the creation at the 
present time of any more Federal Courts.” 

A. G. C. Bierer, Jr., of Oklahoma, moved as a 
substitute for all pending motions that the House 
disapprove Senate Bill 2687 on principle. ; 

Judge Orie L. Phillips, of New Mexico, referred 
to the diversities of opinion among patent lawyers 
and others, as to the proposed Court, and said that 
‘we should not dispose of this matter in as sum- 
mary a manner as suggested by my friend from 
Oklahoma The sensible thing to do is to have 
this bill go before one of our Committees charged 


with the duty of considering such matters and give 
it careful consideration on the merits, and see 
whether or not the bill is meritorious and whether 


it needs amendment.” 

In closing the debate upon his motion, Mr. 
Bierer said that “in the face of the statement that 
the bill is likely to be passed before we can express 
our opinion on it, my motion is based upon my 
general belief that I am not in favor of centralized 


Courts of technical experts, no matter how good 
they are, and I have more confidence in the general 


judicial process and in the Circuit Courts of Appeal 
than I would have in such a Court.” 

Mr. Bierer’s motion to disapprove the bill in 
principle was put to a vote and was defeated. The 
pending motion by Mr. Ransom of New York was 
then adopted 

Chairmatr 
a statement « 


Giles J. Patterson, of Florida, made 
neerning the work of the Committee 
on Cooperation between the Press, Radio and Bar, 
and made a motion that the report of the Committee 
be approved. This motion prevailed. 

Chairman Jacob M. Lashly, of the Section on 
Commercial I gave an account of the proceed- 
ings of that Section and moved the adoption of the 
resolution proposed by the Section in opposition to 
the enactment of Senate Bill 2550, as to the appoint- 
ment of referees in bankruptcy and the placing of 
them under fixed salaries. The resolution recom- 
mended by the Section was adopted and the House 
resumed its consideration of the report of the Sec- 
tion on International and Comparative Law. 


Jurisdiction and Action of Association as to Inter- 
national Controversies Arouses Debate 

An issue as to whether the resolutions in rela- 

tion to the expropriation of oil properties in Mexico 
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were within the province of the Association and the 
House of Delegates arose and was debated. 

Mr. Wm. Logan Martin, of Alabama, acting 
Chairman of the House Committee for consideration of 
the recommendations of the Section of Interna- 
tional and Comparative Law, reported that: “Your 
Committee has considered this recommendation and 
feels that it is both unwise and inappropriate for 
it to be adopted. It is unwise because it is an 
interference by this Association in matters of a 
litigated character pending in a foreign country. 
The resolution goes to this extent, that if the claims 
of the owners of land which have been expropriated 
by the Mexican Government are not met as we 
deem they should be met, then they should be sub- 
mitted to a further tribunal of an international 
character for their determination. 

“We think the resolution is inappropriate for 
the reason that it is beyond the sphere of activities 
of this Association. That sphere includes five general 
fields, none of which can be extended to include 
matters of this character. Our activities, while 
broad and extensive, are confined to this country. 
A reference to the powers of the Association, as set 
out in the Constitution, expressly limits our field to 
our Own country. We have problems enough here 
to solve, and for that reason the Committee thought 
that our activities should be confined and that this 
resolution should not be adopted by the House of 
Delegates.” 

Henry P. Dart, of Louisiana, supported the 
resolution and opposed the construction which Mr. 
Martin and the House Committee had placed upon 
Article I of the Constitution of the Association. “It 
is true,” he said, “that these objects do not mention 
the subject of international law, but the Constitu- 
tion goes on and creates a Section of International 
and Comparative Law, and therefore has expressly 
recognized that the problems of international law 
are within the scope of the American Bar Associa- 
tion. Furthermore, the Supreme Court of the 
United States has long ago held that international 
law is part of the law of the United States.” 

Former Judge James W. McClendon, of Texas, 
declared that, “I thoroughly agree with Mr. Dart 
that the question of arbitration in international 
matters is a subject within the jurisdiction of this 
body, but that is not the question before the House 
at this time. The Association has already gone on 
record numerous times favoring arbitration. We 
all believe that disputes should be settled by peace- 
able means and by arbitration when they cannot be 
settled by negotiation between the parties. 

“The question here is whether, in a particular 
dispute between private parties, this Association 
should go on record as making a recommendation 
which is simply to recommend that the usual pro 
cedure which this Association is in favor of be 
applied in a particular instance. I therefore think 
that while Mr. Dart is generally correct as to the 
jurisdiction of the Association, I do not think 
this particular matter comes within the purview of 
the Association.” 

Charles A. Cantwell, of Nevada, urged that the 
present resolution, in the wording submitted, goes 
beyond the province of the Association and 
“amounts to a prejudging of this particular dispute.” 

After Chairman Vallance had closed the debate 
in support of the resolution, a vote was taken and 
the resolution was rejected. 





Bombing of Civilians Is Protested 


The next resolution recommended by the Sec 
tion, related to the bombing of civilians. As to 
this resolution, Wm. Logan Martin reported that: 

“The Committee feels that it is beyond the 
sphere of activity of this Association to adopt this 
resolution. While it does not disagree with the 
principles expressed as humane and just, neverthe- 
less it feels that the Association is going beyond its 
constitutional limitations in adopting the resolu 
tion.” 

L. Ward Bannister, of Colorado. favored the 
resolution. “According to one line of authority,” 
he said, “treaties themselves are international law, 
and can it be that this great Association is unwill 
ing to take a position in favor of the elimination 
of the bombing of civilian populations? Can it be 
that in some of the most fundamental questions 
that pertain to international relations this Associa 
tion is to remain silent? I cannot take the view 
that we exist simply for the purpose of improving 
the law on bills and notes and on patents and on 
labor relations, and can take no position on ques- 
tions which are of even greater moment to the 
existence of this and of other nations.” 

Mr. Roy C. Ledbetter, of Texas, thought the 
adoption of the resolution at this time would be 
unwise. 

Henry P. Chandler, of Illinois, said that he was 
“not in sympathy with the view that international 
law is not within the purview of this Association.” 
Accordingly, although he had opposed the resolu 
tion in relation to oil properties in Mexico, he 
favored the resolution for “the limitation of th 
inhumanity of war.” 

W. E. Stanley, of Kansas, proposed an amend 
ment of the resolution so that it would relate to th« 
approval of the rules promulgated by The Hague 
Conference. In supporting Mr. Stanley’s motion 
Mr. Kent, of Ohio, obtained the agreement of th: 
Chairman of the Section that the resolution con 
sisted of the paragraph which Mr. Stanley’s amend 
ment did not disturb and that the rest of the sub 
mitted resolution was explanatory. On a division 
of the House the amendment by Mr. Stanley was 
adopted and the Section’s resolution as amende: 
was thereupon approved 

On the motion of L. Stanley Ford, of New 
Jersey, the consideration of the eleven remaining 
resolutions submitted by the Section was deferred 
until the midwinter meeting of the House. 


Report as to Bombing of Food Supplies Is Directed 


On unanimous consent, L. Ward Bannister, of 
Colorado, offered and moved the adoption of the 
following resolution, which was carried: 

“RESOLVED, That the Section of International 
and Comparative Law be instructed to study and 
report at the midwinter meeting of the House of 
Delegates regarding the provisions that might 
properly be recommended for inclusion in a treaty 
to protect from bombing vessels laden solely with 
food supplies, and their immunity from blockade.” 

The report of the Section on Real Property, 
Probate and Trust Law was presented by Chair- 
man George E. Beers, of Connecticut, and was 
received and filed. 

In the absence of George H. Smith, of Utah. 
John Kirkland Clark, of New York, gave the report 
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of the Committee on Draft, concerning the two 
resolutions referred to that Committee. The resolution 
by Morris B. Mitchell, of Minnesota, for modi- 
fication of the action taken at the 1938 meeting of 
the House, so as to permit the Association to bear 
the expense of mailing out notices of State meetings 
to American Bar Association members, was ex- 
plained by Mr. Mitchell and adopted by the House 


Resolution as to Bill of Rights Committee Is 
Discussed 


The liveliest debate of this Annual Meeting of 

the House then ensued, as to the resolution intro 
duced by Robert Carey, of Jersey City, concerning 
the powers and conduct of the Committee on the 
sill of Rights. Mr. Carey was recognized in sup- 
port of his resolution, which he said was “directed 
simply at one thing, the matter of the use of the 
name of the American Bar Association in interven- 
tion litigations instigated or initiated by the Com 
mittee on Civil Liberties—they now call it, I be- 
lieve, the Committee on the Bill of Rights.” 
[ think it is a pretty serious thing these days for 
us to allow the name of the American Bar Associa- 
tion to be loosely used in litigations in which we 
have no personal, direct interest, and in which, in 
my judgment, most of the bar is not probably con- 
cerned. 

“You know, this Civil Liberties Committee 
came out of the clear sky to all of us a year ago 
at the convention. After the speech of our Presi- 
dent-elect, and it was a wonderful speech, we were 
asked in this House, just at the concluding hour 
of the session, Friday, a little later than this, to 
adopt a resolution creating this Committee. There 
was some objection to it, but the appeal was made 
that it was the President’s program, we should put 
it through, and we did. I voted for it 

“Let me tell you something—a very wonder 
ful speech was made at the opening of our conven- 
tion by our President, the finest speech I have ever 
heard at a bar meeting, and it was full of courage. 
One of the things he said was that the Bill of 
Rights was placed into the constitution to protect 
us even from committees—and from presidents! 

“There has been some shifting in the construc- 
tion of our rights under that Bill of Rights in just 
recent days. He said he was very regretful about 
that. He did pay high compliment to two judges 
of the United States Court, Justice Butler and 
Justice McReynolds—and, a strange thing, in the 
first case brought by this bar. those two judges, 
commended so highly the other day, voted to savy 
that our bar didn’t know what it was talking about 
(Laughter) \ strange picture! 

“For sixty years, this bar never did business 
like this. Why should we now be disturbed by 
all these subsurface elements who are trying to 
get new forums every day for the propagation of 
their particular propaganda? Why should you and 
I, as lawyers, let all the rag-tags of life, the crack- 
pots, the nuts—and the world is full of them—reds 
you can call them if you want, or just let’s call 
them radicals, if you want—why should we become 
the lap of all these elements in the life of the land, 
trying to solve their problems? 

“This whole problem developed, of course, out 
of something that happened in my state. That is 
all settled. The court has spoken, and we in New 
Jersey have taken care of that problem. We ended 
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a lot of wicked things over there, and they will 
never get new life. The Supreme Court has shown 
us the way to protect our State, and we are follow- 
ing the direction of the court, and our State will be 
protected. 


New Jersey Bar and Civil Liberties 


“But let's see what this thing did, what you 
did in my State in the Bar. Only three weeks 
ago, the Bar of New Jersey met. A resolution 
was offered, sent to us by the Civil Liberties Com- 
mittee of this bar, which offered to place New 
Jersey in the list of Civil Liberties Committee 
States. 


“We had a wild battle lasting nearly all night 
in the New Jersey Bar convention. I spoke there. 
The greatest lawyer in New Jersey, Merritt Lane— 
who would have been here but he died two weeks 
ago—Arthur Vanderbilt’s closest friend at the bar, 
the greatest lawyer in my judgment of the East, 
led the battle against the principle of the adoption 
of any such thing. 

“The whole argument then was that a mere 
Civil Liberties Committee to study liberties and 
things like that might be of no harm at all, a com- 
mittee that would report like all the rest of the 
committees report. But to give a committee power, 
even with the approval of the President, to begin 
litigations or intervene in the name of the American 
3ar, is something that has never been done before. 

“We said, down at the New Jersey Convention, 
by a three to one vote, that we didn’t want any 
such thing a part of the program of the activities 
of our bar... 

“Keep in mind the fact that the New Jersey 


case is over, so I am not speaking for that. I 
wasn’t in the Jersey case. I had no more concern 
in it than any of you. It was suggested in the 


press here that I was here as a representative of 
the Democratic organization of my city. Well, I 
am a Republican, and I fought that organization 
for twenty-five years as no other man has ever 
fought it. Mr. Vanderbilt will tell you that because 
he and I have fought it together. 

“T am fighting it now. I am fighting for the 
American Bat Oh, what a reputation we 
have builded in the sixty years! When we were 
needed and the Supreme Court of the United States 
was attacked, our heard from one end 
of this land to the other because the people knew 
that we didn’t raise our voice to be heard unless 
the occasion demanded 

“We don’t have to tell the world that we stand 
for the Bill of Rights. They all know it.” (Ap- 
plause) 


now 


yoice was 


Charles A. Beardsley Replies to Judge Carey 


Charles A. Beardsley, of California, made the 
principal reply to Mr. Carey. He said: 

“If I correctly understand the delegate from 
New Jersey, his argument is that now that the 
American Bar Association, through its Civil Liber- 
ties Committee, with the approval of the House of 
Delegates and the Board of Governors and the 
President of the Association, has cleared up the 
situation in New Jersey so they have no trouble 
there and have assisted the United States Supreme 
Court in the clearing up of that situation, there is 
no further work to be done on behalf of civil liber- 
ties in any part of the United States? I disagree 
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With all due respect to the 
necessity of clearing up things in the State of New 


with that conclusion. 


Jersey, I recognize that there are civil liberty 
problems in other parts of the United States, and 
notwithstanding the assurance of the delegate from 
New Jersey, | am not quite so sure that other civil 
liberties problems might not arise even in that 
State. 

“As far as this Committee is concerned, | do 
not agree with the delegate from New Jersey that 
it came out of a clear sky. It seems to me that it 
came out of a cloudy sky, and the sky has cleared 
considerably as the result of the work of this Com 
mittee under the sponsorship of the American Bar 
Association during the last year. 


Public Support for Bill of Rights Committee 
Attested 


“There isn’t any activity that this Association 
has undertaken in my memory that has gained for 
the Association more in the way of public support 
from the public generally, from the press of the 
land, than the work of this Committee on the Bill 
of Rights. 

“IT think that I will not take second place to the 
gentleman from New Jersey in expressing my 
regard for the reputation of the American Bar 
Association. I want to see it continue, standing 
for the Bill of Rights and standing for the Con- 
stitution of the United States and standing for the 
orderly administration of justice. 

“What is the situation in reference to this 
matter of taking part in litigation? I don’t like to 
take your time to read By-laws, but there is a very 
short one that covers this situation. It is Article 
XI of the By-laws of the Association: ‘No Section 
or Committee shall assume to represent the Asso- 
ciation in Court or in any controverted procedure 
before any other tribunal unless authorized to do so 
by the House of Delegates or the Board of Gov- 
ernors, or, in case of emergency, by the President.’ 

“The resolution from the delegate of New 
Jersey proposed to make an exception to that By- 
law and to say that it is a fact as to every Com- 
mittee of the Association, every Section of the 
Association, except only the Committee on the Bill 
of Rights. It is proposed, so far as that is con- 
cerned, that that one Committee shall have no right 
to speak in the name of the American Bar in any 
Court or in any litigated matter, no matter whether 
the House of Delegates thinks it should, or no 
matter whether the Board of Governors thinks it 
should, or no matter whether the President, in a 
case of an emergency, thinks it should. 

“T see no reason for that hamstringing of this 
outstanding Committee of the Association, and I 
hope that it will be allowed to function for an- 
other Association year with as much credit to the 
Association as it has functioned during the last 
vear; and I say in all sincerity I believe it has 
functioned to the credit of the Association in a 
very marked degree. I hope that this resolution 
will be defeated.” (Applause.) 

Henry I. Quinn, of the District of Columbia, 
urged “this House to support the President of the 
Association and this Civil Liberties Committee to 
the end that we may see that the civil liberties of 
even the lowliest of our people are protected. If 
this Association does not stand behind the Presi 
dent now and stand behind this Committee, it is 
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taking a step backward which in the near future 
it will sorely regret.” 


Statement by Chairman Grenville Clark 


Chairman Grenville Clark of the Bill of Rights 
Committee opposed Mr. Carey’s resolution and 
made a brief statement concerning the work of 
the Committee. He said in part: 

“Of course, virtually every question of this 
sort is controversial, and in those two instances 
that I have cited also of a strong political cast. 
Let’s face that. Don’t try to have a Committee 
on Civil Rights of the American Bar Association 
and at the same time tell it that it isn’t to take 
part in anything having a controversial political 
aspect. The two thoughts are absolutely incom 
patible. Don’t tell them also that they shall not 
take part in any dispute that arises locally. Every 
historical civil rights case for generations has arisen 
locally in a place between two people, two authori- 
ties, or a person and an authority. 

“I ask you to read, not now perhaps but 
later, the very careful statement of our Committee 
dealing with the policy which we think should be 
followed in this matter. We say that the power, 
the authority, given by the present resolution to 
intervene should be exercised very sparingly, only 
in cases involving basic constitutional issues, and 
only in cases where an impartial presentation from 
a public standpoint seems advisable. We say also, 
of course, it is automatic, that that authority shall 
only be exercised under the By-laws with the ap 
proval of the Board of Governors, subject only to 
the qualifications about emergencies whic!: would 
virtually never occur, so that you can rely on the 
fact that if there are any more interventions— 
[I don’t know whether there will be or not but if 
so it will only be one or two—it will be done only 
after the judgment first of your Committee, second 
after reference to the President, third after approval 
by your Board of Governors 

“So, in conclusion, I think I am expressing 
the thought of those men when I say that the 
matter should be faced up to, and it should be 
realized that if you want such a Committee at all 
they are going to deal in one form or another 
under the various powers they have—they have 
other powers just as important or more so than 
this power to intervene—they are going to deal 
occasionally and considerately, and only with the 
consent of the Board of Governors, but when they 
do they must deal and will deal with questions 
arousing emotions and feelings, and having, of 
course, a controversial and often a political aspect. 
Either recognize that, or else say, ‘We are not in 
that field at all; let’s retire from it.’ Don’t put 
your Committee in the hypocritical and futile posi- 
tion of being before the country with certain func- 
tions and duties, and being held out as having those 
purposes and those duties, and then deprive it of 
the power to fulfill them. That is the thing, at all 
events, to be avoided.” (Applause.) 


Judge Carey’s Resolution Is Defeated 


The previous question was moyed and carried 
and Judge Carey’s resolution was put to a vote and 
was rejected by an emphatic vote, after which 
Judge Carey said that he withdrew his resolution 

Owing to his duties as a Justice of the Supreme 
Court of Wisconsin, Chairman Edward T. Fair- 
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child of the Board of Elections, was not present 
The report of the Board of Elections was tersely 
given by William P. MacCracken, of the District 
of Columbia. 

Secretary Knight reported that the Board of 
Governors had selected as the subject of the Ross 
Bequest Essay for the ensuing year: “To What 
Extent May Courts Under the Rule-Making Power 
Prescribe Rules of Evidence?” 

Secretary Knight reported also that the Board 


of Governors had elected as an honorary membe1 
of the American Bar Association Mr. R. L. Mait 
land, King’s Counsel, member of the legislature 
of British Columbia, and delegate of the Canadian 


Bar Association. 

The Board reported further that the Carnegie 
Corporation, a New York Foundation, had tendered 
a grant of $24,000 to the American Bar Associa 
tion for the educational and publication work of 
the Bill of Rights Committee, the sum to be given 
in three annual installments of $8,000 each. The 
grant was without “strings” or “conditions” as 
to the matching in any respect the sum, or any 
part of it. The Board of Governors accepted the 
grant, and their action was approved by the House 
of Delegates: 

Walter S. Fenton, of Vermont, as Chairman 
of the Board’s Committee on By-laws, reported and 
recommended the approval, pursuant to Article IX, 
Section 2, of the Constitution, of the By-laws pro- 
posed by the new Section of Taxation 

At this juncture President Hogan assumed the 
Chair and recognized William G. McLaren, of 
Washington State, who moved the appropriate res- 
olutions thanking the San Francisco Bar Associa- 
tion and its members for their generous hospitality 
and magnificent program of entertainment at this 
Annual Meeting. President Hogan called for a 
standing vote upon the motion, which was unani- 
mously adopted amid hearty applause 


Election of Association Officers Takes Place 


Secretary Knight then certified that the meet 
ing held by the State Delegates on January 10, 
1939, the following persons had been nominated 
for Association offices: 

For President, Charles A. Beardsley, Cali- 
fornia. 

For Chairman of the House of Delegates, 
Thomas B. Gay, Virginia. 

For Secretary, Harry S. Knight, Pennsylvania 

For Treasurer, John H. Voorhees, South 
Dakota. 

Each announcement was greet vith cordial 
applause. As no other nominations had been made 
by petition, Mr. Teiser, of Oregon, moved that a 
unanimous ballot of the Association be cast for 
the officers nominated by the State Delegates 

President Hogan then presented first the new 
member of the Board of Governors from the First 
Circuit, George R. Grant, of Massachusetts; the 
new member of the Board from the Second Circuit, 
Philip J. Wickser, of Buffalo; the new member 
from the Sixth Circuit, Carl V. Essery, of Michi- 
gan; and the new member from the Tenth Circuit, 
G. Dexter Blount, of Colorado. Treasurer Voorhees 
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and Secretary Knight were presented to the meet 
ing, as was the newly. elected Chairman of the 














House of Delegates, Thomas B. Gay, of Virginia. 


All were heartily applauded 


President-Elect Beardsley Is Presented 


In presenting to the meeting his successor, 
President ‘Hogan said to incoming President 
Beardsley 

“You ha 


member of our 


an opportunity before you that any 
profession should be proud to be 
given, an opportunity to serve the American Bar 
Association legal profession and, above all else, 
the American public. That you will seize that 
opportunity serve in a manner to accord with 
the traditions of the great names that you will find 
among the n on the gavel I shall shortly sur- 
render to you, I have an abiding confidence.” 
President-elect Beardsley 
: : 


and applause Ir 


4 


greeted with 

om all parts of the House, 
as he arose to express his appreciation of the high 
office which had been bestowed in recognition of 
his many ye f capable service to the organized 
Bar of California and the Nation. 


was 


cheers 


f 


President-Elect Beardsley Addresses the House 


“T appreciate the honor of being elected to the 
office of President of the American Bar Associa- 
tion,” he said. “I appreciate the opportunity that 
this office gives for service to the Bar, to the 
Courts, and to the public. I shall try to be worthy 
of the honor, improve the opportunity for service, 


and be equal 
**As +1 


two thou 


the responsibility.” 
ithorized spokesman of the thirty- 
embers of the American Bar Asso- 
ciation, I express to our retiring President, Frank 
|. Hogan, their sincere appreciation of his faithful, 


untiring and brilliant service, on their behalf, and 
on behalf of the American legal profession as a 
whole, during the past year 

“As lot o as last January, I heard rumors 
that it mi ny privilege, about the middle of 
July, to assume the duties of President of the 
American Bar Association. During the last six 
months, upon the assumption that there might be 
some foundation for these rumors, I have been 
viving some attention to preparation for the dis- 
charge of those duties. Through the courtesy of 
President Hogan, I have been accorded the privi- 
lege of attending, as an observer, the sessions of 


the Board of Governors last May in Washington 
and during the past week San Francisco. 


I have conferred personally, and by correspondence, 


here in 


with many officers, committeemen, and members, 
of the Association, in reference to the work and 
problems of the Association, and particularly in 
reference to the personnel of committees for the 


coming year 
appoint, and I 


As a result, I am now prepared to 
hall appoint as soon as this meeting 


adiourns, all. or substantially all, of those com- 
mittees of the Association that I expect to be called 
upon to appoint.” 


A “Family Talk” to Members of the House 


The incoming President then proceeded with 
an earnest informal “official family” talk to the 
members of the House, concerning some of the 
administrative problems which are within their 
province. He said, in part: 

“T conceive it to be the duty of the President 
of the American Bar Association to make the 
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acquaintance of the official family of the Associa- 
tion, and to assume something akin to parental 


attitude toward the official family. It was not 
always a very large family. Fifteen years ago, the 
names covered less than fifteen pages of the Annual 
Proceedings. Ever since that time, the official 
family has had a steady growth. 

“Ten years ago, it occupied twenty-two pages, 
five years ago, thirty-eight pages. During the year 
ending with the adjournment of the Cleveland 
meeting, there were fully twice as many members 
added to the official family as constituted the entire 
official family of fifteen years ago. In the current 
volume, it occupies a total of one hundred and two 
pages. 

“One of the reasons why our official family is 
so large is that we have so many Committees. The 
number listed exceeds seven hundred. 


Duplications of Association and Section 
Committees 


“Many of our seven hundred Committees are 
duplicates of other Committees, with consequent 
conflicting recommendations to the Association, 
and to other organizations and groups, official and 
unofficial. I have no reason to believe that I have 
discovered all of these duplications; but I note the 
following in our Association and Section organi- 
zation: 

“Two Committees on Ethics and Grievances’; 

“Two Committees on the Economic Condition 

of the Bar’; 

“Two Committees on the Bill of Rights’; 
“Two Committees on Administrative Law‘; 
“Two Committees on Aeronautical Law’; 
“One Committee and one Section on Coopera- 

tion with State and Local Bar Associations’; 
and 
“Five Committees on Public Relations.’ 


Local Committees on Procedural Reform 


“In addition to duplications within our own 
official family, we have set up local Committees in 
the several States, the functioning of which con- 
flict with the functioning of duplicate Committees 
of the State and local Bar Associations that are 
constituent parts of the American Bar Association, 
through their representation in the House of Del- 
egates. I desire to call your particular attention 
to one group of these duplicating local Committees. 
I refer to the forty-nine State Committees on Pro- 
cedural Reform, created by the House of Delegates 
iast year at Cleveland. These Committees were 
created upon the recommendation of the Section of 
Judicial Administration, without debate, and with 
little or no discussion. The membership of these 
Committees, as appointed by President Hogan, 





1. Standing Committee, and Committee of Section on 
Patent, Trade-Mark and Copyright Laws. 

2. Special Committee, and Committee of Junior Bar Con- 
ference. 

3. Special Committee, and Committee of Junior Bar Con- 
ference. 

4. Special Committee, and Committee of Section of Judi- 
Administration. 

5. Standing Committee, and Committee of Section on 
International and Comparative Law. 

6. Committee of Section of Real Property, Probate and 
Trust Law, and Section of Bar Association Activities. 

7. Special Committee, Sub-Committee of Board, Com- 
mittee of Bar Association Activities, Committee of Patent. 
Trademark and Copyright Law, and Committee of Section of 
Real Property, Probate and Trust Law. 


cial 
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added three hundred and ninety-three members to 
our official family. 

“IT desire to recommend to the House of Dele- 
gates that these local Committees be discontinued. 
[ am in complete accord with the idea that pro- 
cedural reform is of the utmost importance, and 
that it is and should be a major objective of the 
American Bar Association. I agree that there is 
a real need for procedural reform in most, if not 
in all, of the several States. I agree, further, that 
many, if not all, of the sixty-seven reforms, to 
promote which these Committees were authorized 
and appointed—insofar as they are not already a 
part of the law of a particular State—may well be 
adopted in each of the forty-nine jurisdictions for 
which these Committees were appointed. The ap- 
propriate means—available to the American Bar 
Association—of attaining those objectives—of 
bringing about procedural reforms in the Courts 
of the various States—is by working with and 
through the State and local Bar Associations of 
the various States. 

“In at least some of the States, procedural re 
form is receiving adequate attention of State and 
local Bar Associations. In many of the States, a 
substantial part, and in some of the States the major 
part, of the sixty-seven reforms are in full oper- 
ation, largely as a result of the activities of the 
State and local Bar Associations. In some States, 
there is no place for an American Bar Association 
State Committee on Procedural Reform. 


The Status of Procedural Reform in California 


“T know that this is the situation in California 
In this state, the State Bar has a very effective 
Committee on the Administration of Justice, which 
Committee for many years has been giving pains- 
taking attention to procedural reforms. Largely as 
a result of the work of this State Bar Committee, 
most of the sixty-seven reforms were in operation 
in California long before our Cleveland meeting 
The State Bar of California gives to this one com 
mittee more in the way of financial support, in its 
work of procedural reform in a single jurisdiction, 
than the American Bar Association has given, or 
is able to give, to the work of its State Committees 
on Procedural Reform in all of the forty-nine juris- 
dictions combined. Quite obviously, there is no 
need and no place in California for a local Amer- 
ican Bar Association Committee on State pro- 
cedural reform. 

“Ves, I know that, in some of the States. the 
State Bar organizations are not as effective as is 
The State Bar of California. But, even if it were 
to be conceded that the American Bar Association 
should set up its Own local State Committees on 
Procedural Reform in States, if any, in which the 
State and local Bar Associations are ineffective, it 
would not follow that the American Bar Associa- 
tion should set up such local Committees in all of 
the States, as was directed by the House of Dele- 
gates at the Cleveland meeting. 

“Nor do I mean to imply that we should main- 
tain such Committees in any of the States. If it is 
suggested that, because voluntary Bar Associations 
are less effective than are integrated Bars, with 
their all-inclusive memberships and with their gov- 
ernmental powers, and that therefore we should 
set up our own local Committees in those States 
which have no integrated Bar, we might well bear 











in mind that we too are a voluntary Bar Associa 
tion. I recommend the discontinuance of all forty- 
nine of these local State Committees—those in 
States without integrated Bars, as well as those in 
States with integrated Bars. 


Methods Which Should Be Followed By the 
Association 


“If in some of the States the State and local 
Bar Associations are lacking in effectiveness, we 
can help them make themselves more effective, and 
we can accomplish more in the way of procedural 
reform, by working with and through the State and 
local Bar Associations, and with and through their 
several officers and Committees, than we can by 
setting up local American Bar Association Com- 
mittees, to tell their legislatures or their Courts 
how justice should be administered in their several 
States. 

“T am firmly convinced that it is wrong in prin- 
ciple, and that it is singularly futile, for the Amer- 
ican Bar Association to maintain its separate local 
Committees, in the several States, either in com- 
petition with, or in duplication of, the work of State 
and local Bar Associations, either in an endeavor 
to secure local procedural reforms from the State 
legislatures and the State Courts, or for the pur 
pose of engaging in any other distinctly local 
activity. For the same reasons that I believe in 
State and local government—for the same reasons 
that I believe that local governmental affairs can 
be better administered locally than from the Na- 
tional capital in Washington, I believe that local 
far Association activities can be better adminis- 
tered locally, by State and local Bar Associations, 
than from the American Bar Association’s National 
capital in Chicago.” 


Duplications in Committee Assignments 


President-elect Beardsley then referred to “a 
third type of duplication—a duplication of the same 
name on numerous Committee assignments, most 
marked in the various Section Committees.” He 
added that “a casual check discloses the names of 
three members each with eight different assign- 
ments for official service to the Association, eight 
others each with seven such assignments, nine 
others each with six such assignments, and twelve 
others each with five such assignments.” 

The “family talk” of the incoming President 
next adverted to the fact that “many of our Com- 
mittees are far too large. The By-laws limit the 
size of Committees of the Association, with a few 
exceptions, to five members. The By-laws place 
no limitation on the size of Section Committees 
And many of the Section Chairmen have appointed 
Committees, without restraint, and with little, or 
no, sense of proportion. Section Committees of 
from fifteen to twenty-five members are not un- 
common. And I note, in the official family list, one 
Section Committee with fifty-one members,® and 
another with seventy-six members including twelve 
chairmen and sixty-four vice-chairmen.® 

“Tf there is any reason, it is not apparent, why, 
in an Association the By-Laws of which limit the 
size of the Association’s Committees to five mem 
hers, the Sections should have Committees of 


8. Membership Committee of Section on Municipal Law. 
9. Membership Committee of Section on Insurance Law 
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fifteen, or twenty-five, or fifty-one, or seventy-six 


members, or of any number of members—except 


under unusual circumstances—in excess of the 
number fixed in the By-Laws for Association Com- 
mittees. Hendrik Van Loon defines a committee 
as ‘a group that succeeds in getting something done 
only when it consists of three members, one of 
whom happens to be sick and the other absent.’ 
Conceding that this is a slight exaggeration, it is 
common knowledge that a smaller Committee func- 
tions more effectively than does a larger Com- 
mittee.” 


Reasons for a More Compact Organization 


President-elect Beardsley then suggested for 
the consideration of the House that “Even if an 
official family, the listing of which occupies one 
hundred and two pages of small type in the Annual 
Proceedings, could function as effectively as a 


smaller official famil 

good reasons why its 
“In the fir place, 

consumes too 


there are at least two very 
size should be reduced: 
it takes too much time, and 
! ’ assemble it. The 
second reason appears to me to be equally apparent 
and impelling: I refer to the amount of money it 
costs to support such a large family. ‘ 
“Our large family adds substantially to the cost 
of our operatio1 It adds to the cost of assembling 
the copy for the Annual Proceedings. It adds to 
the cost of printing and mailing the Annual Pro- 
ceedings. It adds to the cost of stationery and 
postage. It adds immeasurably to the cost of 
operations at the Headquarters office. Insofar as 
our Committees function other than by mail, it adds 
to the ravel. There is an intimate rela- 
tionship between the size of our official family and 
f printing And our Special Committee 


energy, to 


cost of 


the cost of 
on Printing tells us that our total annual printing 
bill approximates one-half of our total annual 
income. 

Decrease of Committees 


this Annual Meeting of 
Committee is not calcu- 
any reduction in the size of our 
Although it has effected a discon- 
eral committees, it has also effected 
the creation of an additional Section. And, if past 
experience may be taken as a criterion, an addi- 
tional Section means about fifteen new Committees 
besides a Section Council. And a Section Council 
contributes twelve members, and fifteen Section 
Committees contributes fifteen times an unlimited 
number of members, to our official family. 

‘But the report of the Survey Committee has 
served to remind us of the size of our official family, 
and of the necessity of doing something about it. 
Some progress, in effecting a cure, has been made. 

“To a limited extent, the size of the official 
family is within the discretion of the President. 
And I expect to exercise that discretion, to the end 
that some substantial reductions will be effected 
I have suggestions to Chairmen of 
various Sections, in reference to the size and num- 
ber of Section Committees. And I have received 
some assurances of a desire to cooperate to the 
fullest possible extent 

“T respectfully request the assistance of the 
House of Delegates, and of the Chairmen and mem- 
the Councils of the various Sections, in 


“The disposition by 
the report of the 
lated to result in 
official family. 
tinuance of sey 


Survey 


made some 


bers of 
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reducing our official family to such a size that its 
support will leave available, for other purposes, 
more of the productive energy of those charged 
with the duty of making Committee appointments, 
to a size that will permit it to be appointed 
promptly upon the adjournment of the Annual 
Meeting, to the end that it can function for all, or 
for substantially all, of the Association year, and 
to a size that we can support, without unnecessarily 
handicapping the useful and necessary activities of 
the Committees, of the Sections, and of the Asso- 
ciation as a whole. 

“Possibly this end is not fully attainable with- 
out amendments to the By-Laws. But it can be 
attained in a substantial part, without amendment, 
and so as to be presently effective, by the voluntary 
exercise of a reasonable degree of restraint by Sec- 
tion Chairmen, and by resolutions of the House of 
Delegates.” 


Specific Resolutions Requested 


The incoming President then respectfully re- 
quested the House of Delegates before the adjourn- 
ment of this Annual Meeting, to adopt a series of 
resolutions, which were later offered, to facilitate 
the solution of the indicated problems. In conclud- 
ing, President-elect Beardsley said: 

“T fully realize that the hour is late, and that 
all of you are anxious to enjoy to the full, during 
these closing hours of your San Francisco meeting, 
the generous hospitality that has been provided by 
your hosts, the Bar Association of San Francisco. 
But I also realize that a new Association year is 
about to begin—a year during which those of us 
who are here—as well as the many hundreds of 
others of our brothers in the law who have re- 
sponded to the call for service—are anxious to make 
—to the fullest extent within their power—a year 
of worthwhile service, to the Bar, to the Courts, 
and to the public. 

“T hope that, before this Annual Meeting 
adjourns before your friend and my friend, Frank 
J. Hogan, allows the gavel to fall, thus marking the 
close of his year of faithful, untiring and brilliant 
service—you will tarry just a little while and con- 
sider and act upon the recommendations I have 
made, to the end that thereby you may aid in 
making the new Association year the kind of a year 
that you and I want it to be.” 





House Asks a Hearing As to O’Mahoney Bill 


President Hogan announced that the Chairman 
of the House had received a message from Wash- 
ington the effect that Senator O’Mahoney, of Wy- 
oming, had introduced within the past few days a 
bill to amend the Sherman Act so as to permit 
the Federal Government to recover in the event of 
its violation as a civil penalty twice the amount of 
profits recovered or earned by any person, firm, or 
corporation during the period of such violation, and 
that a Committee of the Senate had announced that 
it proposed to pass this bill out without a public 
hearing, upon the ground that no public interest 
had been manifested in it. Chairman Gay moved 
that the Committee on Commerce be asked to make 
an immediate investigation of the proposals em- 
bodied in Senate Bill 2719, and that if in the judg- 
ment of the Committee it seemed to be in the public 
interest that the Committee should be heard for 
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the purpose of opposing the passage of such bill, 
the Committee be authorized by and with the 
approval of the Board of Governors to oppose the 
adoption of such legislation by the Congress 

Chairman Gay’s resolution was unanimously 
adopted and telegrams were dispatched to the 
appropriate committees of Congress requesting 
that an opportunity be given for a public hearing 
upon the Bill in the event that it is to be consid- 
ered at the present session of the Congress 


Resolutions Asked By President-Elect Beardsley 
Are Acted Upon 


At the request of President-elect Beardsley, 
Arthur T. Vanderbilt, of New Jersey, moved a spe- 
cial order of business to consider five resolutions 
suggested by him in his address to the House. The 
first resolution was as follows: 

“RESOLVED, that to the end that all committee 
appointments be made promptly, and to the end 
that the Annual Proceedings may be printed and 
made available for distribution and use with rea- 
sonable promptness, all copy for Committee lists to 
be printed in the Annual Proceedings be closed one 
month after the adjournment of the Annual Meet- 
ing, subject to the authority of the Board of Gov 
ernors, for good cause, to provide for reasonable 
postponements of such closing date.” 

Jacob M. Lashly moved as an amendment that 
the time as limited be made sixty days instead of 
one month. On a rising vote the amendment pre 
vailed, and the resolution as amended was there 
upon adopted 

The second resolution adopted was as follows 

“RESOLVED, that the tenure of members of all 
\ssociate and Advisory Committees, provided for 
in Section 1 of Article X of the By-laws, and of any 
and all other Committees the appointment of which 
is in the discretion of the President, terminate upon 
the adjournment of the Annual Meeting next suc 
ceeding the date of their appointment.” 

The third resolution offered at the request of 
the President-elect, was as follows 

“RESOLVED, that the tenure of all members of 
Standing and Special Committees, appointed by the 
President, be terminated upon the appointment by 
his successor of the number of members of such 
Committees that authorized by the By-laws of 
the Association.” 

In view of the fact that the House of Delegates 
and the Board of Governors have for special pur 
poses created Committees of more than five mem 
hers, Mr. Ransom, of New York, moved to amend 
by adding the words “by the House 
of Delegates or by the Board of Governors.” Presi 
dent-elect Beardsley stated that he had no objec 
tion to the amendment. The amendment was there 
upon adopted and the resolution as amended was 
accepted by the House 


the resolution 


Discontinuance of Committees on Procedural 
Reform 


Mr. Vanderbilt next offered the following 
resolution: 

“RESOLVED, that all of the State Committees on 
Procedural Reform, authorized by the House of 
Delegates at the last Annual Meeting and ap- 
pointed, by the President, be discontinued as of the 
date of adjournment of this Annual Meeting.” 








Roy C. Ledbetter, of Texas, opposed the reso 
lution on the ground that the committees created 
were good, within each State, to urge the adoption 
of the procedural reforms recommended by the 
Association, and ought to be continued 

L. Stanley Ford, of New Jersey, 
asked: 

“In those States which are not a 
as California and Texas who is to carry the gospel 
to the Bar Association in an effort to carry out this 
important program of the American Bar Associa- 
tion ?” 

President-elect Beardsley replied to the ques 
tion by saying that “when it comes to local legis- 
lation, our contact should be made directly with the 
State and Local Bar Associations and that we 
should not set up our own organizations in the 
States to duplicate or conflict with them 

Mr. Ford, of New Jersey, thereupon replied 

“My point is that in many of the States in these 
United States, there is no effective organization to 
carry on this important project of the American Bar 
Association. If the resolution were to give the 
President of the American Bar Association the dis 
cretion to appoint these Committees in these States 
only where néeded, I would have no objection, but 
to do away with them entirely, I think is a grave 
mistake. If the program of tl 
be carried forward, it must be done by Committees 
of this Association who will initiate these reforms 
in the States.” 

The resolution offered by M1 
thereupon put to a vote and the 
vailed 

Mr. Vanderbilt offered the fiftl 
follows: 

“RESOLVED, that the House of Delegates recom 
mends to the Chairman and Councils of all Sections 
of the Association that no Section Committee be 
authorized or appointed, the functions of which 
duplicate either the functions of anotl 
the functions of a Committee-of the 
and that no Section Committee b« 
more than five (5) members, being the standard 
size of Association Committees as fixed by the By- 
laws of the Association, save in exceptional cases 


thereupon 
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in reference to which it is determined by the Coun 
cil of the Section that a member of five (5) for the 
particular Committee is inadequate.” 

This resolution was adopted without opposi- 
tion 

There being no further business requiring the 


1 


attention of the House of Delegates at this Annual 
Meeting, adjournment was taken at 1:30 o’clock 
A number of matters of substan 
tial importance, however, were reserved for the 
more adequate consideration available at the mid 
winter meeting of the House, in Chicago next 
January 


Friday afternoon 





New and Used 
LAW BOOKS 


Bought and Sold 

List on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
337 West Madison Street Chicago, Illinois 
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ASSOCIATION’S OFFICIAL FAMILY 


T the 1939 annual meeting of the Association, 
there wet imerous changes in the officers and 
nbers ; & ; >’ No 


the - “official family.’ other 
nominations been filed by petition, Charles A. 
Beardsley, of California, was unanimously elected 
President; Thomas B. Gay, of Virginia, Chairman of 
the House Delegates; Harry S. Knight, of Penn 
sylvania, Secret John H. Voorhees, of South Da 
kota, Treasure Messrs. Gay, Knight and Voorhees 
were re ele 
Governors, George R. Grant, of 
Massachusetts, elected from the First Circuit; 
Phillip J. Wickser, of New York, from the Second 


Circuit; Carl V. Essery, of Michigan, from the Sixth 
Circuit; and G. Dexter Blount, of Colorado, from the 
Tenth Circuit 

The Boar f Governors re-elected Joseph D 
Stecher, of Ol Assistant Secretary, and Olive G 
Ricker as Executive Secretary 

Dean Lloyd K. Garrison, of Wisconsin, was re 
elected to the | of Editors, of the Journal 

Justice Edward T. Fairchild, of the Supreme Court 
of Wisconsin; William P. MacCracken, Jr., of the 
District of Columbia; and Edward Gluck, of New 
York, were re-1 ed to constitute the Board of Elec- 
tions. 

The Assembl elected by ballot Robert I Ma- 
guire, of Oregon, and Ambler H. Moss, of New Jer- 
sey, to fill vacancies as Assembly Delegates for the 
meeting 

Under the inged constitutional provision as to 
Assembly Delegates, the balloting in the Assembly re- 
sulted in the election of Walter P. Armstrong, of Ten- 
nessee; Ronald Foulis, of Missouri; William L. 
Ransom, of New York; and Arthur T. Vanderbilt, of 


New Jersey two-year terms; Bert M. Kent, of 
Ohio ; Robert Maguire, of Oregon; Nathan William 
MacChesney, of Illinois; and John Perry Wood, of 
California, as Assembly Delegates to the House of 
Delegates, for 


one-year term 
, of | . 


Results « e choice of Officers and members of 
the respective Coun ils in the Section of the Associa- 
tion, and also the members of the Special and Stand- 


ing Committees nnounced by President Beardsley, 


is follows 


Standing Committees 


Admiralty and Maritime Law 


Copy Fow Ler, Chairman, Citizens Bank Building, Tampa, 
Fla. 

GLENN J. Farrsrook, Central Building, Seattle, Wash. 

FREDERICK L, | E, Union Commerce Building, Cleve- 
land, Oh 

ESMOND PHEI United Fruit Building, New Orleans, La. 

GeorcE C. Sp1 E, 117 Liberty Street, New York City. 


Aeronautical Law 


Mase. W rk WILLEBRANDT, Chairman, Shoreham 
Building, Washington, D. 

LAURENCE W, BeILenson, Title Guarantee Building, Los 
Angele s, ‘ I 

GEorGE B. Le 506 Olive Street, St. Louis, Mo. 

Francis B. [ sM, Jr., Chrysler Building, New York 
City. 

|. E. Yonce, Dupont Bldg., M Fla 
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American Citizenship 

5th Circuit—Ratpn R. QuiLyian, Chairman, Citizens & 
Southern Nat’l Bank Building, Atlanta, Ga. 

Ist Circuit—M. James Vierra, 201 Thames Street, New 
port, R. I. 

2nd Circuit—Ropert GRANVILLE 
Street, New York City. 

3rd Circuit—Joun D. Benepicr, 55 West Main Street 
Waynesboro, Pa. 

4th Circuit—AmsBier H. Moss, Baltimore Trust Building, 
Baltimore, Md. 

oth Circuit—Earc F. 
Columbus, Ohio. 

7th Circuit—Donarp B. Hatrmaker, Field Building, Chi 
cago, Ill. 

8th Circuit—JAmes J. 
Omaha, Nebr. 

8th Circuit—Car.is_e C. 
Oakland, Calif. 

10th Circuit—A. Pratr Kester, Public Safety Building, 
Salt Lake City, Utah. 

Commerce 

Oscar C. Hutt, Chairman, Dime Savings Bank Building 
Detroit, Mich. 

ERNEST ANGELL, 40 Wall Street, New York City 

J. Earty Craic, Phoenix National Bank Building, Phoe 
nix, Ariz. 

Tuurtow M. Gorvon, 63 Wall Street, New York City 

JessE R. Smitn, 1627 K St., N.W., Washington, D. | 


Communications 

Ropert N. Miter, Chairman, Southern Building, Wash 
ington, D. C, 

Epwin M. Borcuarp, Yale Law School, New Haven, 
Conn. 

Cuartes E, Kenwortuey, Land Title Building, Philadel 
phia, Pa. 

Wuitney Nortu Seymour, 120 Broadway, New York 
City. 

BetHueL M. Wessrer, Jr., 15 Broad Street, New York 
City. 

Jurisprudence and Law Reform 

6th Circuit—WaALTErR P. ARMSTRONG, Chairman, (om 
merce Title Building, Memphis, Tenn. 

Ist Circuit—Josepnu F. O’Conneti, 31 Milk Street, Bos 
ton, Mass. 

2nd Circuit—Haroip E. 
Conn. 

3rd Circuit—Frep T. Fruit, 56 East State Street, Sharon 
Pa. 

4th Circuit—Cuartes Ruzicka, First National Bank 
Building, Baltimore, Md. 

5th Circuit—James N. Frowers, 1505 North State Street 
Jackson, Miss. 

7th Circuit—ALpert EF, 
Street, Chicago, III. 

&th Circuit—Howarp Cockrit_t, Pyramid Building, Little 
Rock, Ark. 

9th Circuit—CLinton H. Hartson, Alaska Building, 
attle, Wash. 

10th Circuit—JAmes R. Keaton, Commerce Exchange 
Building, Oklahoma City, Okla. 


Labor, Employment, and Social Security 
Wittiam L. Ransom, Chairman, 33 Pine Street, New 
York City. 
L. Warp Bannister, Equitable Building, Denver, Colo 
Henry Epstein, Department of Law, The Capitol, Albany 
N. Y. 
Criir LANGSDALE, Scarritt Building, Kansas City, Mo 
Davip A. Morse, 60 Park Place, Newark, N. J 


3uRKE, 50 Lafayette 


Morris, Huntington Bank Building, 


FITZGERALD, Insurance Building, 


Crossy, Central Bank Building, 


Drew, 272 Main Street, Derby, 


Jenner, Jr., 11 South Lasall 


ne 











Legal Aid Work 

HARRISON TWEED, Chairman, 15 Broad Street, New York 
City. 

EpMUNp Rurrin Becxwitu, 20 Exchange Place, New 
York City. 

LAWRENCE Dumas, Jr., Massey 
Ala. 

CHRISTOPHER M. Brap.ey, Financial Center Building, San 
Francisco, Calif. 

REGINALD HEpEr Situ, 60 State Street, Boston, Mass 


Building, Birmingham, 


Professional Ethics and Grievances 


H. W. Arant, Chairman, Post Office Building, Columbus, 
Ohio. 

Water L. Brown, First Huntington National Bank 
Building, Huntington, W. Va 

Henry S. Drinker, |R 129 Walnut Street, Philadel- 
phia, Pa. 

Apert B. Houcuton, 152 West Wisconsin Avenue, Mil 
waukee, Wisc 

FrepErRIC M. MILLER, State House, Des Moines, la 

Orie L. Puitiips, Post Office Building, Denver, Colo 

WacsripcE S. Tart, 14 Wall Street, New York City. 

Resolutions 

FrepErRICK H. STINCHFIELD, Chairman, First Nat'l Soo- 
Line Building, Minneapol Minn 
(Twenty-one additional members will be appointed 
prior to the 1940 inual Meeting. ) 





State Legislation 


General Chairman, Witt1am A. Scunaper, Packard 
Building, Philadelphia, Pa 

Alabama—N. D. Denson, Jr., Opelika; Joun L. Goop- 
wn, 22 S. Perry Street, Montgomery. 

Arizona—CHARL!I BERNSTEIN, Phoenix National Bank 
Building, Phoenix; W. E. Patterson, First National 
Bank Building, Prescott 

Arkansas—Howarp Cockrit._, Pyramid Building, Little 
Rock: WALTER L. Pore, Gazette Building, Little Rock 

California—Kemrrr CAMPBELL, Chapman Building, Los 
Angeles: Gitrorp G. RowLanp, Forum Building, 
Sacramento 

Colorado—Epwarp V. Dunxteg, E. & C. Building, Den- 
ver; Hitpretu Frost, Independence Building, Colo 
rado Springs 

Connecticut—Davip | 
Building, New Haven; LAwrence A. Howarp, 750 
Main Street, Hartford. 

Delaware—Jostan Marvet, Jr., Delaware Trust Building, 
Wilmington; Witt1am J. Storey, Dover. 

District of Columbia—H. Wi1nsuip WueEat-ey, 1010 Ver- 
mont Avenue, Washington; Rocrer J. WHITEFOoRD, 
Smith Building, Washingtot ‘ 

Florida—Lucten H. Boces, Bisbee Building, Jackson 
ville; J. Vetma Keen, Tallahassee. 

Georgia—R. W. CreNsHAw, Trust Company of Georgia 
Building, Atlanta; GRAHAM Wricut, Box 145, Rome. 

Hawaii—Duptey C, Lewis, Castle & Cooke Building, 
Honolulu; Heaton Luse Wrenn, Bank of Hawaii 
Building, Honolulu 

Idaho—FRANK Martin, Box 2178, Boise: Epwin Snow, 
Box 515, Boise 

Illinots—Micnuaet L. Icor, U. S. Court House, Chicago 
Isaac S. Rotruscuitp, 120 S. La Salle Street, 


F1tzGERALbD, Chamber of Commerce 





Chicago. 

Indiana—W ALTER Myers, Ler Building, Indianapolis ; 
Harry P. Scuuttz, Lafcyette Loan & Trust Building, 
Lafayette. 

Towa—ALEXANDER M,. MILLER, Equitable Building, Des 
Moines; VINCENT STARZINGER, Bankers Trust Build 
ing, Des Moines 

Kansas—Kirke W. Date, 112 W. Fifth Avenue, Ar- 
kansas City; Ratpu T. O’Nert, New England Build 

ing, Topeka. 

Kentucky—Tuomas B. McGrecor, Frankfort; WaLtact 
Muir, City Bank Building, Lexington. 
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Louisiana—Pavut M. Hesert, Louisiana State Universit) 
Law School, University; Epw1n LELAND RICHARDSON, 
Box 1582, Baton Rouge. 

Maine—J. Freperic Burns, Houlton; Crarence H. 
Crossy, Dexter. 

Maryland—Wenve.tt D. Atten, Calvert Building, Balti- 
more; Paut F. Due, Baltimore Life Buil i 
more. 

Massachusetts—JouN E. HANNIGAN 10 State Street, Bos- 





ton; BENJAMIN LorinNG YounG, 75 Federal Street, 


Boston 

Michigan—Roscoz O. Bonistreet, Wolverine Building 
Ann Arbor; JosepH W. PLancK, Capital Bank Build 
ing, Lansing. 

Minnesota—ALFrRED W. Bowen, State Office Building, 
St. Paul; Rotanp J. Faricy, First National Bank 
Building, St. Paul. 

Mississippi—Crci. F. Travis, Standard Life Building 
Jackson; W. S. Wetcu, First National Bank Build- 
ing, Laurel. 

Missouri—ALLeEN McReynotps, Carthage FRANK E, 
TyLer, Dwight Building, Kansas City 

Moniana—Epmonp G. Toomey, Securities suilding, 
Helena; Ratpn G. WiGGENHORN, Electric Building, 
Billings. 

Nebraska—RayMonvp M. CrossMAN, First National Bank 
Building, Omaha; Don W. Stewart, Sharp Building, 
Lincoln. 

Nevada—A, J. Magstretti1, Clay Peters 
Bruce R. THompson, Box 787, Reno. 

New Hampshire—Rartpu E. Lancpeci, 45 Market Street, 
Manchester; Ropert W. Upton, Patriot Building, 
Concord. 

New Jersey—ALBERT E. Burin Vest Jersey Trust 
Building, Camden; JosepH C. Paut, 1180 Raymond 
Boulevard, Newark. 

New Mexico—C.arence M. Borrts, First National Bank 
Building, Albuquerque; J. O. Sern, First National 
Bank Building, Santa Fe. 

New York—Franx A. McNameg, Jr., 75 State Street, 


Building, Reno; 


Albany; CuHartes W. WaAL.tTOo 90 State Street, 
Albany. 

North Carolina—J. C. B. Enrincuaus, Security National 
Bank Building, Raleigh; BEnNerr H. Perry, Hender 
son. 

, Bismarck 


Frep J. Traynor, Mann Building, Devils Lake. 

Ohio—Joun C. Hartor, Huntington Bank Building, Co- 
lumbus; Lawrence C. Speirn, Union Commerce 
Building, Cleveland. 

Oklahoma—V. P. Crowe, First National Building, Okla- 
homa City; Davip I. Jounston, Commerce Exchange 
Building, Oklahoma City. 

Oregon—ALLANn G. Carson, U. S .National Bank Build- 
ing, Salem; Ropert L. Sain, Jr., Wilcox Building, 
Portland 

Pennsylvania—Joun H. Ferrie, Stat re Building, 
Harrisburg; Epwarp J: Tuompson, Phillipsburg 

Rhode Ilsland—Harotp A. ANpbrews, Industrial Trust 
Building, Providence; Henry Hospital 
Trust Building, Providence 

South Carolina—Pinckney L. Carn, Cet 


North Dakota—Gerorce S. RecistrEr, Box 343 
] evil 
} 


> 
= 


ral Union Build 
ing, Columbia; E. W. Muttin olumbia National 
Bank Building, Columbia. 

South Dakota—Roy D. Burns, Security Bank Building. 
Sioux Falls; Karz Go_psmiru, Pierre National Bank 
Building, Pierre. 

Tennessee—FRank M. Bass, American Trust Building, 
Nashville; WarpLaw STEeE xe, Ripley 

Texas—Wi.t1am B. Carssow, Littlefield Building, Aus- 
tin; W. O. Reep, Texas-Pacific Railway Building, 
Dallas. ; 

Utah—Lynn S. Ricuarps, 1403 E. South Temple, Salt 
Lake City; Sam D. THurman, Walker Bank Build- 
ing, Salt Lake City. 

Vermont—DEANE C. Davis, Miles Bui 


(GEORGE | Hunt, 43 State Street Montpe 
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Virginia—Guy B. Hazercrove, 1001 East Main Street, 
Richmond; Roserr R. Parker, 115 Main Street, 
Appalachia. 

Washington—Epwarp B. Han ey, Jr., American Bank 
Building, Seattle; L. L. Tompson, Puget Sound 
Bank Building, Tacoma. 

West Virginia—Wave Hampton Batrarp II, Payne 
Building, Welch; Roperrt G. Ketty, Kanawha Valley 
3ank Building, Charleston. 

Wisconsin—Joun C. Dorrrer, 7006 West Greenfield Ave- 
nue, West Allis; Roperr B. L. Murpnuy, 110 E. Main 
Street, Madison. 

W yoming—Georce F, Guy, 421 Hynds Building, Chey- 
enne; Wirtt1am O. Wutson, Majestic Building, 
Cheyenne. 


Unauthorized Practice of the Law 


Epwin M. Orrersourc, Chairman, 200 Fifth Avenue, New 
York City. 

Henry B. Brennan, 214 East Taylor Street, Savannah, 
Ga. 

Joun D. Ranpati, American Trust Building, Cedar Rap- 
ids, lowa. 

Paut H. Sanpers, Duke University Law School, Durham, 
N. C. 

Frep B. H. Spettman, Box 299, Alva, Okla. 


Special Committees 
Administrative Law 


O. R. McGuire, Chairman, 1703 North Highland Street, 
Arlington, Va 

Wa ter F. Dopp, 30 North La Salle Street, Chicago, IIl. 

Ratpu F, Fucus, Washington University School of Law, 
St. Louis, Mo 

Eucene L. Garey, 63 Wall Street, New York City. 

Jutius C. Smirn, Jefferson Standard Building, Greens- 
boro, N. C, 


Bar Journal Advertising 


Frep B. H. Spettman, Chairman, Box 299, Alva, Okla. 
Emma E. Ditton, Broad Street Bank Building, Trenton, 
m= 3 
J. L. W. Henney, State House Annex, Columbus, Ohio. 
W.E. Stan ey, First National Bank Building, Wichita, 
Kans. 
Martin J. Te1can, 209 South La Salle Street, Chicago, 
Ill. 
Bill of Rights 


GRENVILLE CLARK, Chairman, 31 Nassau Street, New York 
City. 

DoucLas ARANT, Comer Building, Birmingham, Ala. 

ZECHARIAH CHAFEE, JRr., Harvard Law School, Langdell 
Hall, Cambridge, Mass. 

Osmer C. Fitts, Brattleboro, Vt. 

Lioyp K. Garrison, University of Wisconsin, Law School, 
Madison, Wis. 

Georce I. Haircut, 209 South La Salle Street, Chicago, IIl. 

Monte M. LeMann, Whitney Building, New Orleans, La. 

Ross L. Matong, Jr., White Building, Roswell, N. M. 

Burton W. Musser, Clift Building, Salt Lake City, Utah. 

Joun Francis Neyian, Crocker First National Bank 
Building, San Francisco, Calif. , 

JosepH A. Papway, Tower Building, Washington, D. C. 

Cuartes P. Tart, 2Np, Dixie Terminal, Cincinnati, Ohio. 


Cooperation Between the Press, Radio and Bar 
as to Publicity Interfering with Fair Trial of 
Judicial and Quasi-Judicial Proceedings 


Gites J. Patrerson, Chairman, Florida National Bank 
3uilding, Jacksonville, Fla. 

Atrrep A. Coox, 20 Pine Street, New York City. 

Oscar Hatiam, Endicott Building, St. Paul, Minn. 

Joun G. Jacxson, 15 Broad Street, New York City. 

Henry I. Quinn, Woodward Building, Washington, D. C. 


Customs Law 


Atpert MacC. Barnes, Chairman, 2 Rector Street, New 
York City. 

Freperrck W. DALLINGER, United States Customs Court, 
201 Varick Street, New York City. 

Joserpu R. Jackson, United States Court of Customs and 
Patent Appeals, Washington, D. C. 

Tuomas M. Lang, 90 Broad Street, New York City. 

Grorce R. Tutrie, 500 Sansome Street, San Francisco, 
Calif. 

Economic Condition of the Bar 


Joun Kirktanp CLark, Chairman, 72 Wall Street, New 
York City. 

Grant B. Cooper, Richfield Building, Los Angeles, Calif. 

Joun M. Dunuam, Grand Rapids National Bank Build- 
ing, Grand Rapids, Mich. 

James D. Fevers, First National Building, Oklahoma 
City, Okla. 

Isapor Lazarus, 285 Madison Avenue, New York City. 

Joun M. Nienaus, Jr., Central National Bank Building, 
Peoria, IIl. 

Epwin L. Sterne, Citizens & Southern National Bank 
Building, Atlanta, Ga. 


Facilities of Law Library of Congress 
CuarLtes H, Leavy, Chairman, House Office Building, 
Washington, D. C. 
Mary AGnes Brown, 4606-15th Street, Washington, D. C. 
Joun P. Buttincton, Esperson Building, Houston, Texas. 
ARNOLD Frye, 49 Wall Street, New York City. 
Cuarces M. Hay, 506 Olive Street, St. Louis, Mo. 
Judicial Salaries 
Water S. Foster, Chairman, American Bank Building, 
Lansing, Mich. 
ANNETTE Appott ApAMs, Rowan Building, Los Angeles, 


Calif. 

ALEXANDER B. ANprEws, 239 Fayetteville Street, Raleigh, 
N. C, 

Artuur W. Brouitiet, 785 Market Street, San Francisco, 
Calif. 


Joun D. Harris, Florida National Bank Building, St. 
Petersburg, Fla. 

Joserpu C. Lamy, 1 North La Salle Street, Chicago, III. 

ESMOND Puecrs, United Fruit Company Building, New 
Orleans, La. 

Judicial Selection and Tenure 

Joun Perry Woop, Chairman, 458 South Spring Street, 
Los Angeles, Calif. 

Leo I. Franxkiin, Dime Savings Bank Building, Detroit, 
Mich. 

Ciinton M. Harsison, Security Trust Company Build- 
ing, Lexington, Ky. 

Apert E. JENNER, Jr., 11 South La Salle Street, Chi- 
cago, Ill. 

M. LoutseE RuTHERForD, Stephen Girard Building, Phila- 
delphia, Pa. 

LuTHER Ery Smiru, 1010 Pine Street, St. Louis, Mo. 

A. W. Trice, American Building, Ada, Okla. 


Law Lists 
StanLey B. Houck, Chairman, Northwestern Bank Build 
ing, Minneapolis, Minn. 
Henry S. BA.iarp, 8 East Broad Street, Columbus, Ohio 
Georce E. Branp, Barlum Tower, Detroit, Mich. 
Ear.te W. Evans, First National Bank Building, Wichita, 
Kans. 
Cassius E. Gates, Central Building, Seattle, Wash. 


Legal Clinics 
KENNETH TEASDALE, Chairman, 314 North Broadway, St. 
Louis, Mo. 
Francis P. Linneman, 1 North La Salle Street, Chicago, 
Til. 
Wittram C. Martues, 458 South Spring Street, Los An- 
geles, Calif. 
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Rosert StTong, National Reserve Building, Topeka, Kans. 
James W. Winston, First National Bank Building, Chi- 
cago, Ill. 


Legal Publications and Law Reporting 


James E. Brenner, Chairman, School of Law, Stanford 
University, Calif. 

Harry Core Bates, 1 Madison Avenue, New York City. 

Hucu J. Frecan, 506 E Street, N. W. Washington, D. C. 

Emmet La Rue, Rensselaer, Ind 

Joun A. Rawtins, 116th District Court, Dallas, Texas. 


Printing, Publication and Indexing 


WittiAM L. Ransom, Chairman, 33 Pine Street, New 
York City. 

Harotp J. GALLtacuer, 15 Broad Street, New York City. 

Kart GoipsmitH, Pierre, S. D. 

Joserpu W. Henperson, Packard Building, Philadelphia, 
Pa. 

Witt1am C. Woopwarp, 535 N. Dearborn Street, Chi- 
cago, Ill. 


Privileged Communications 


FRANK J. WipEMAN, Chairman, 822 Connecticut Avenue, 
N. W., Washington, D. C. 

Jay R. Benton, 160 Congress Street, Boston, Mass. 

Joe S. Lewis, Continental Building, Ponca City, Okla. 

FRANK Paces, Pyramid Building, Little Rock, Ark. 

Henry W. Toit, Equitable Building, Denver, Colo. 


Public Relations 


SyLvester C. Smitu, JRr., Chairman, Prudential Building, 
Newark, N. J. 


RONALD Re Foul! Is, 705 Olive Street, St. Louis, Mo. 

RAYMER F. Macuire, Florida Bank Building, Orlando, 
Fla. 

Puitie J. Wickser, Buffalo Insurance Building, Buffalo, 
iN. Bs 

Cuarves A. Bearpstey, Central Bank Building, Oakland, 
Calif. 


Tuomas B. Gay, Electric Building, Richmond, Va. 

Epcar B. Torman, 30 North La Salle Street, Chicago, 
Ill, (or a member of the Board of Editors of the 
American Bar Association Journal designated by him. ) 


Security Laws and Regulations 


Joun J. Burns, Chairman, 10 Post Office Square, Boston, 
Mass. 
Tartcott M. Banks, Jr., Exhange Building, Boston, Mass. 
Joun Gerves, 102 Maiden Lane, New York City. 
Henry S. Reever, 40 Wall Street, New York City. 
DeLcerR TrowsripcE, 1 Montgomery Street, San Francisco, 
Calif. 
Washington Committee 


WiLt1AM P. MAcCRACKEN, JR., Chairman, National Press 
Building, Washington, D. C. 

Rosert AsH, Munsey Building, Washington, D. C. 

Louis G. CALDWELL, National Press Building, Washing- 
ton, D. C. 

Josep J. Cotter, Colorado Building, Washington, D. C. 

FRANK F. Nessit, Metropolitan Bank Building, Wash- 
ington, D. C, 

Ways and Means 


Morris B. MitcuHe.., Chairman, First National-Soo Line 
Suilding, Minneapolis, Minn 

Howarp L. Barkpu.t, Union Commerce Building, Cleve- 
land, Ohio. 

Harotp J. GALLAGHER, 15 Broad Street, New York City. 

E. SMytHe GAMBRELL, Haas-Howell Building, Atlanta, 
Ga. 

Jacos M. Lasuty, 705 Olive Street, St. Louis, Mo. 








Section Officers and Councils 


Bar Organization Activities 


Chairman—RAyYMER F, Macurre, Florida Bank Bldg., 
Orlando, Fla. 

Vice-Chairman—Burt J. THompson, Forest City, Iowa. 

Secretary—L. STANLEY Forp, 210 Main St., Hackensack, 
N. J. 


Council 


The Officers ex-officio and R. ALLAN STEPHENS, Last Re- 
tiring Chairman, First Nat'l Bank Bldg., Springfield, 


lor term ending 1940: Wutt1am W. Evans, 5 Colt St., 
Paterson, N. J.; W. W. Younc, Whitney Bldg., New 
Orleans, La. 

For term ending 1941: Witt1am Do tt, Bankers Bldg., 
Milwaukee, Wis.; O. B. THorGrimson, Northern Life 
Tower, Seattle, Wash. 

For term ending 1942: W. E. Stan.ey, First Nat’l Bank 
Bldg., Wichita, Kans.; Cuartes H. Strone, 42 W. 
44th St., New York City. 

For term ending 1943: Harry J]. McCLean, 650 So. 
Spring St... Los Angeles, Calif. : FOREST G. Moor- 
HEAD, Beaver Trust Bldg., Beaver, Pa. 


Commercial Law 
Chairman—Jacop M. Lasuty, 705 Olive St., St. Louis, 


Mo. 
Vice-Chairman—Henry C, Suutt, Davidson Bldg., Sioux 
City, Ia. 


Secretary—W. Les_ig MILLER, National Bank Bldg., De- 
troit, Mich. 

Council 

The Officers ex-officio. 

For term ending 1940: Henry S. Drinker, Jr., 1429 
Walnut St., Philadelphia, Pa.; Joun M. Nienaus, 
Jr., Central Nat’l Bank Bldg., Peoria, III. 

For term ending 1941: J. Kemp Barttett, Jr., U. S. F. 
& G. Bldg., Baltimore, Md.; Raymonp G. Younc, 
Omaha Nat’l Bank Bldg., Omaha, Nebr. 

For term ending 1942: Rosperr A. B. Coox, 75 Federal 
St., Boston, Mass.; Sipney Triser, Morgan Bldg., 
Portland, Ore. 

For term ending 1943: Martin J. DInKELSPIEL, 333 
Montgomery St., San Francisco, Calif.; Gites J. 
PATTERSON, Florida Nat'l Bank Bldg., Jacksonville, 
Fla. 


Criminal Law 


Chairman—JAmes J. Rosrnson, 1130 E. First St., Bloom- 
ington, Ind. 

Vice-Chairman—EarL WarrEN, State Bldg., San Fran- 
cisco, Calif. 

Secretary—Gorpon E. Dean, Dept. of Justice Bldg., Wash- 
ington, D. C. 

Council 

The Officers ex-officio. 

For term ending 1940: Grorce A. Bowman, 231 W. Wis- 
consin Ave., Milwaukee, Wis.; SyLvester C. SMITH, 
Jr., Prudential Bldg., Newark, N. J. 

For term ending 1941: ArtrHur J. Freunp, 506 Olive 
St., St. Louis, Mo.; Wayne L. Morse, Univ. of 
Oregon Law School, Eugene, Ore. 

For term ending 1942: Frank T. Cu. 
Courts Bldg., Cleveland, Ohio; Dan 
District Attorney, Houston, Tex. 

For term ending 1943: Newman F. Baxer, School of 
Law, Northwestern University, Chicago, Ill.; Curris 
Box, City Hall, Philadelphia, Pa. 


Insurance Law 


TAN, Criminal 
W. Jac KSON, 


Chairman—JoHn W. Cronin, 175 Berkeley St., Boston, 
Mass. ; 

Vice-Chairman—Howarp C. Spencer, Wilder Bldg., 

Rochester, N. Y. 
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Secretary—CLEMENT F. Ropinson, 85 Exchange St., Port- 
land, Me 

Council 

and Lionet P. KrisTELLER, Last 
744 Broad St., Newark, N. J. 
FeLt1x Hepert, Turks Head 
I.; Joe S. Lewts, Continental 
i 


Officers ex-offici 
Retiring Chairman 
term ending 1940 
Bldg., Providence, R. 
Bldg., Ponca City, Okl: 

term ending 1941: J. Harry La Brum, Packard 
Bldg., Philadelphia, Pa.; Prentiss E. REEpER, Wal- 
tower Bldg., Kansas City, Mo. 


For term ending 1942: ( M. Soiru, 4750 Sheridan 


The 


For 


For 


H ASI 


Road, Chicago, Ill.; Frank E. Sparn, Massey Bldg., 

Birmingham, Ala 
For term ending 1943: JToun Ferris Hanpy, 1295 State 
\ HARRY Fidelity 


St., Springfield, Mass.; ] SCHISLER, 


Bldg., Baltimore 
International and Comparative Law 


Chairman—W1 Roy Variance, 3016 43rd St., 


N. W., W ngton, D. ¢ 

Vice-Chairman—Joun T. Vance, Law Library of Con- 
gress, Washington, D. C. 

Secretarv—DaA F. Grant, 135 East 42nd St., New 
York City 

Council 

The Officers fici 

For term ending 1940: Frepertck K. Beuter, 357 F 
Chicago A Chicago, Ill.; Joun H. WicMmore, 357 
E. Chicag Ave., Chicago, Il 

For term ending 1941: Epwarp W. ALLen, Northern 
Life Tower, Seattle, Wash.: JAMES OLIver Mur- 
pocK, 1824 23rd St., N. W., Washington, D. C. 

For term et 1942: Toun P. ButtiIncton, Fsperson 
Bldg.. Houston, Tex.: JAM: W. Ryan, 99 John 
St. New York City , 

For term et 1943: Pranor J. Ener, 74 Trinity Place 


New York Citv: Howarp §S 


Washington, D. C. 


LeRoy, Colorado Bldg. 


Judicial Administration 


1 


Chairman Carvin 
timore, Md 
Vice-Chairt 
A ppe als. Austin 


CueEsnut, Post Office Bldg., Bal- 
TAMES VW 


Te xas. 


McCLenpon,. Court of Civil 


Secretaryv—VAN Buren Perry, Drawer 33, Aberdeen, 

S. D 
Council 

The Officers « ficio and Henry T. Lummus, Last 
Retiring Chairman, Court House, Pemberton Square, 
Boston, Ma 

For term endit 1940: Frnt \. IneGris. 33 Mansfield 
Terrace idletown, Conn lounN B. SANBORN, Fed 
eral Cou ig.. St. Paul, Minn 

For term ending 1941: JosepH A. Moyninan, Wayne 
County Bldg., Detroit, Mich.: Merritt F. Orts, U. S. 
Dist. Court, Kansas City, Mo 

For term ending 1942: Aucustus N. Hanp, 11 E. 68th 
St.. New York City; Laurance M. Hype, Supreme 
Court Bldg Tefferson City, Mo 

For term ending 1943: Writt1aAm DENMAN, Post Office 
Bldg., San Francisco, Calif.; MArvin B. ROSENBERRY, 
Supreme Court, Madison, Wisc 

Junior Bar Conference 

Chairman—Pa F. HANNAH, American Security Bldg., 
Washington, D. C 

Vice-Chairman—A. Pratr Kester, Public Safety Bldg.., 
Salt Lake City, Utah 

Secretary—Jos! Harrison, 9 Clinton St., Newark, 
N. J. 

Council 
The Officers ex-officio and Ronatp J. Fouuis, Last Re- 


rman, 705 Olive St., St. Louis, Mo. 
P. Hemry, 142 Berkeley St., Bos- 


tiring Cha 
First Circuit 
ton, Mass 


LESLII 








Second Circuit: ALFrep T. WHuiITE, 
New York City. 

Third Circuit: Guy Tosier, 210 Main St., Hackensack, 
N. | 

Fourth Circuit: Lewis F. 
Richmond, Va. 
Fifth Circuit: RavpH R. QuiLuian, Citizens & Southern 
Bank Bldg., Atlanta, Ga. 
Sixth Circuit: JAmMes ARTHUR 
Bldg., Cleveland, O. 

Seventh Circuit: James P. Economos, 105 W. Madison 
St., Chicago, Ill. 

Eighth Circuit: HowArp CocxriLL, Pyramid Bldg., 
Rock, Ark. 

Ninth Circuit: HAro-p W. Scuweitzer, 639 S. Spring St., 
Los Angeles, Calif. 


Bldg., 


Municipal 


PowELL, Jr., Electric Bldg., 


Williamson 


GLEASON, 


Littl 


Tenth Circuit: JAmes D. Feviers, First Nat'l Bldg., 
Oklahoma City, Okla. 
Dist. of Columbia: CHaArLEs E. PLepcer, Jr., Metropol 


itan Bank Bldg., Washington, D. C. 


Legal Education and Admissions to the Bar 


Chairman—Cuar_es E, Dunpar, Jr., United Fruit Bldg., 
New Orleans, La. 

Vice-Chairman—Rosert L. Srearns, University of Colo 
rado Law School, Boulder, Colo. 

Secretary—JAMES FE. BRENNER, Law 
University, Calif. 

Adviser—Witt SHarrotn, 605 S. State St., 
Mich. 


School, Stanford 


Ann Arbor, 
Council 

The Officers ex-officio. 

For term ending 1940: Watter P. ArMstrRONG, Com 
merce Title Bldg., Memphis, Tenn.; Sytvester C 
SmitH, Jr., Prudential Bldg., Newark, N. ] 

For term ending 1941: Atpert J. Harno, University of 
Illinois, Urbana, Ill.; Merrirt E. Oris, U. S. Dist. 
Court, Kansas City, Mo. 

For term ending 1942: CHartes W. Racine, Ohio Bldg., 
Toledo, Ohio; W. FE. Stantey, First Nat'l Bank 
Bldg., Wichita, Kans. 

For term ending 1943: Witt1Am Taytor Muse, 601 N. 
Lombardy St., Richmond, Va.: R. G. Storry, Re 


public Bank Bldg., Dallas, Texas. 
Mineral Law 


Chairman—Rosert FE. Harpwicke, Fair Bldg., Fort 
Worth, Tex. 
Vice-Chairman—ALvin Ricuarps, Pure Oil Co., Tulsa, 


Okla. 

Secretary—Peter Q. Nyce, National Press Bldg., Wash 
ington, D. C. 

Council 

The Officers ex-officio 

For term ending 1940: Wittiam O. BEALL, Sinclair Oil 
& Gas Co., Tulsa, Okla.; J. V. Norman, Ky. Home 
Life Bidg., Louisville, Ky. 


For term ending 1941: Wuirtt1am A. DouGuerty, 30 


Rockefeller Plaza, New York City; Joun L. STern 
BUGLER, 1222 Albemarle Road, Brooklyn, N. Y 

For term ending 1942: James T. FInien, Jr., Hennesssy 
Bidg., Butte, Mont.; W. P. Z. German, Skelly Oil 


Co., Tulsa, Okla. 

For term ending 1943: Ropert W. Knox, Walker Bldg.. 
Washington, D. C.: J. Howarp Marsnatr, IT, 225 
3ush St., San Francisco, Calif. 


Municipal Law 


Chairman—WaLTEerR CHANDLER, Sterick Bldg., 


Tenn. 
Vice-Chairman—WILLIAM CHAMBERLAIN 
E. Sixty-eighth St., New York City. 
Secretary—ArNOLD Frye, 49 Wall St., New York City 
Council 


Memphis 


CHANLER, 210 


The Officers ex-officio and Henry P. CuHannrer, Last Re 
tiring Chairman, 30 N. La Salle St., Chicago, IIl.; 
Chm 


£ 


Crarites W. Tooke, Former Section Chm. & 
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Publications Com., New York Univ., School of Law, 
New York City. 

For term ending 1940: Cuartes M. Hay, 506 Olive 
St., St. Louis, Mo.; Morton L. WALLERSTEIN, Trav 
elers Bldg., Richmond, Va. 

For term ending 1941: Epwarp F. 
St., Paterson, N. J.; STEPHEN B. 
3roadway, Los Angeles, Calif 

For term ending 1942: James H. Lez, 149 Webb Ave 
Detroit, Mich.; Joun D. McCatt, Kirby Bldg., Dal 
las, Tex. 

For term ending 1943: BARNE1 
cago,, Ill.; Henry PARKMAN 
3oston, Mass. 


Merrey, 140 Market 
Rogpinson, 207 S. 


Hopes, City Hall, Chi 
Jr., 82 Devonshire St., 


Patent, Trade-Mark and Copyright Law 


Chairman—Detos G. Haynes, 818 Olive St., St. Louis, 
Mo. 

Vice-Chairman—Loyp H 
Washington, D. C. 

Secretary—Gerorce H. 


Detroit, Mich 


Sutton, 700 Tenth St., N. W., 


Wituits, General Motors Bldg 
Council 

The Officers ex-officio. 

For term ending 1940: 
3oston, Mass.; GeorceE L. 
Jank Bidg., Chicago, IIl. 

For term ending 1941: Etwin A. ANpbrus, c/o A. O 
Smith Corp., Milwaukee, Wis.; Henry D. WILLIAMs, 
225 Broadway, New York City. 

For term ending 1942: Berr M. Kent, Union Commerce 
Bldg., Cleveland, Ohio; CHartes E. TowNsEND 
Crocker Bldg., San Francisco, Calif. 

For term ending 1943: Forp W. Harris, Chamber of 
Commerce Bldg., Los Angeles, Calif.; THomas E 
Ropertson, 116 Shepherd St., Chase, Md. 

Public Utility Law 

Chairman—WaAL.TER S. Fenton, Mead Bldg., Rutland, Vt. 

Vice-Chairman—RicHarp Joyce SmituH, Southport, Conn. 

Secretary—Etmer A. Situ, 135 E. 11th Place, Chi- 
cago, Ill. 


SHMAN, 31 Milk St., 
First Nat’ 


Ropert Ct 
WILKINSON, 


Chevy 


Council 
The Officers ex-officio and Harotp J. GALLAGHER, Last 
Retiring Chairman, 15 Broad St., New York City 
For term ending 1940: Doucras Arant, Comer Bldg., 
Birmingham, Ala.; T. BAxTer MILNE, 722 N. Broad 
way, Milwaukee, Wis 
For term ending 1941 
Hartford, Conn.; J. 
Bldg., 
For term ending 


Berry, 750 Main St., 


JosePpH F., 

Purpon Wricut, Baltimore Trust 

faltimore, Md 

1942: 
Sq., Boston, Mass. ; 
San Francisco, Calif 

For term ending 1943: 


JouNn 
Max THELEN, 351 California St., 
BULLINGTON, Esperson 
DANDRIDGE GIBSON 


Joun P. 
Bldg., Houston, Texas; Grora 
Electric Bldg., Richmond, Va. 

Real Property, Probate and Trust Law 


Chairman—Grorce E. Beers, 205 Church St., New 


Haven, Conn. 


LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 

We offer complete U. S. Supreme Court 

Reports, all original edition, in special new 

buckram binding, for $1250.00 delivered. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 








|. Burns, 10 Post Office 


Vice-Chairman—Harotp L. Reeve, 69 W. Washington 
St., Chicago, II. 

Vice-Chairman and Director, Real Property Law Divi- 
sion—Rosert F. BincHam, Guardian Bldg., Cleve- 
land, Ohio. 

Vice-Chairman and Director, Probate Law Division—FrReEp 
T. Hanson, Box 284, McCook, Neb. 

Vice-Chairman and Director, Trust Law Division—G11- 
BERT T. STEPHENSON, 814 N. Broome St., Wilmington, 
Del. 

Secretary—JAMEs E. Ruopes, 2p, 
Co., Hartford, Conn. 

Assistant Secretary—ELEANor S. 
3oston, Mass. 

Assistant Secretary—Carro__, G. PATTON, 
Bank Bldg., Minneapolis, Minn. 
Assistant Secretary—Horace Russe tt, 135 S. La Salle St., 

Chicago, IIl. 


Travelers Insurance 


Burr, 53 State St., 


Northwestern 


Council 

The Officers ex-officio and NATHAN WILLIAM MaAc- 
CuHEsNeEY, Last Retiring Chairman, 30 N. LaSalle St., 
Chicago, IIl. 

For term ending 1940: Mary F. Laturop, 
Bldg., Denver, Colo.; Ratpu H. 
surance. Bldg., Los Angeles, Calif. 

For term ending 1941: Wiitt1am Dott, Bankers Bldg., 
Milwaukee, Wis.; Wuitt1aAm C. Ratston, Central 
Bldg., Topeka, Kans. 

For term ending 1942: Wittram M. Croox, American 
Nat'l Bank Bldg., Beaumont, Tex.; WALTER W. LAnp, 
32 Liberty St., New York City. 

For term ending 1943: CHartes E, 
Cheyenne, Wyo.; Henry Upson Sims, 600 N., 
St., Birmingham, Ala. 


Equitable 


Spotts, Title In- 


LANE, Hynds Bldg., 
18th 


Taxation 


Chairman—GeEorGE M. Morris, American Security Bldg., 
Washington, D. C. 

Vice-Chairman—G. AARON YOUNGQUIST, 
Bank Bldg., Minneapolis, Minn. 

Secretary—WeEsToN VERNON, JrR., 15 
York City. 


Northwestern 


Broad St., New 
Council 

The Officers ex-officio. 

Louis A. Lecuer, 110 E. 
Wis. 

WILLIAM A 
lanta, Ga. 

James K. Pork, Jr., 40 Wall St., New York City. 

WILLIAM C, WarREN, Midland Bldg., Cleveland, Ohio. 

Joun B. Mitiixen, Bank of America Bldg., Los Angeles, 
Calif. 

Percy W. Puitiips, Southern Bldg., Washington, D. C. 


Wisconsin Ave., Milwaukee, 


First Nat’l Bank Bldg., At- 


SUTHERLAND, 





National Conference of Commissioners on 
Uniform State Laws 
President—WiILt1AmM A. ScHNADER, Packard Bldg., Phila- 

delphia, Pa. 
Vice-President—Dix H. 
Bldg., Tacoma, Wash. 
Treasurer—Murray M. SHOEMAKER, First 
Bldg., Cincinnati, O. 
Secretary—Barton H. Kuuns 
Omaha, Nebr. 
Executive Committee 
Pryor, Chairman, Tama 


RowLaNnp, Puget Sound Bank 


Nat'l Bank 


First Nat'l Bank Bldg., 


Joun CARLISLE Bldg., Burling- 
ton, Iowa. 

Ropert T. Barton, Jr., Mutual Bldg., Richmond, Va. 

E. E. Brossarp, State Capitol Bldg., Madison, Wisc. 

Writuiram M. Harcest, Court House, Harrisburg, Pa. 

Joun H. Wiomore, 357 E. Chicago Ave., Chicago, III. 


Ex-O fficio 
President, Vice-President, Treasurer, 
ANDER ARMSTRONG, Calvert Bldg., 
Lewis Benson, Chairman, Legislative 
Huron, So. Dak. 


Secretary; ALEX- 
Baltimore, Md.; 
Committee, 








